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United States Court of Appeals j 

District of Columbia 
No. 9125. 

Arkansas Power & Light Co., Appellant , 


v. 


The Federal Power Commission and Basil Manly, Lelan|d 
Olds, Claude L. Draper, Nelson Lee Smith and John 
W. Scott, as Commissioners of the Federal Power 
Commission ; The Department of Public Utilities of 
the State of Arkansas, Marvin Hathcoat, A. B. Hnp 
and Charles C. Wine, as Commissioners of the Depart¬ 
ment of Public X t tilities of the State of Arkansas, 
Appellees. 

PBT-F.T 1 FOR APPELLANT 
JURISDICTIONAL STATEMENT 


The jurisdiction of this court is invoked under^Sec¬ 
tion 128 of the Judicial Code as amended, (28 USQA 
225), providing for appeals from the Imited States 

D ThTjuSctionofthe DistrictCourtwa^ iiivok^ 
under Section 24 of the Judicial Code, (28 U SC A 41), 
because the cause of action arose under the Constitu- 
tion and laws of the United States, and the Fedeja 
Declaratory Judgment Act, Section 2/4 (d) of the 
Judicial Code, (28 USCA Section 400) The purpose 
of the action is to determine a patent and irreconcilable 
conflict between the asserted jurisdiction and 
the Federal Power Commission and the jurisdiction 
and powers of the Arkansas Public Service Commis¬ 
sion formerly the Arkansas Department of Public 
Utilities, over the appellant’s official corporate accou 
ing records. 
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STATEMENT OF CASE 

This appeal involves the jurisdiction of the Federal Dis¬ 
trict Court for the District of Columbia to entertain, under 
the Federal Declaratory Judgment Act (Section 274 (d) 
of the Judicial Code, 28 USCA 400), a suit by the appel¬ 
lant, an Arkansas corporation, doing a public utility busi¬ 
ness exclusively in that state, against the appellees, the 
Arkansas Public Service Commission, formerly the Arkan¬ 
sas Department of Public Utilities and the members thereof 
individually, (hereinafter collectively referred to as the 
State Commission), and the Federal Power Commission 
and its individual members (hereinafter collectively re¬ 
ferred to as the Federal Commission) to determine conflict¬ 
ing claims of jurisdiction over appellant’s primary, domi¬ 
nant^ and principal corporate accounting records. These 
conflicting claims place appellant and its officers in jeopardy 
of severe penalties. Appellant seeks a declaration: 

(1) That the Federal Commission has no authority 
over, or control of the appellant’s primary, dominant 
and principal corporate accounting records (1) ; and 

(2) In the event it should be determined that the 
exclusive jurisdiction over said records rested with the 
Federal Commission, that the State Commission has no 
jurisdiction or control over said records. 

After the filing of the complaint and service upon all 
defendants to the suit the State Commission filed an 
answer to the complaint and a cross claim against the Fed¬ 
eral Commission, thereby voluntarily entering its appear¬ 
ance. The State Commission, by its answer, admitted sub¬ 
stantially all of the allegations of the complaint. It denied 


(1) Appellant has only one set of accounts or general books of account 
which may properly be designated its “primary, dominant and principal cor¬ 
porate accounting records” (sometimes hereinafter referred to as its “official 
corporate accounts”), which constitute its official record of stewardship and 
the basis on which representations are made as to the results of its opera¬ 
tions and its financial condition in reports to stockholders and the public and 
in other financial statements for prospective investors or creditors, etc. “Offi¬ 
cial corporate accounts” which are governing for general corporate purposes 
must be distinguished from memorandum accounts commonly kept as a basis 
for the determination of taxable income or for other special purposes or 
separate reclassifications of accounts kept to meet special requirements. 
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that the appellant was, in any event, entitled to a declara-j 
tion that the State Commission had no jurisdiction ovet 
said corporate accounting records. By its cross claim, iM 
State Commission asserted exclusive jurisdiction over ap¬ 
pellant’s primary, dominant and principal corporate ac¬ 
counting records and sought a declaration to that effect 
against the Federal Commission. The Federal Commission 
filed a motion to dismiss the complaint and the cross claimL 
The court below sustained the motion and dismissed both 
the complaint and the cross claim, apparently for want of 
jurisdiction, although after finding and concluding it had no 
jurisdiction, it included in its memorandum opinion a dis¬ 
cussion of the effect of failure to exhaust an administra¬ 
tive remedy, and a statement to the effect that the substan¬ 
tive question appears to have been settled by previous 
decisions. The dismissal was for the reasons given in the 
memorandum opinion. (Joint App., p. 41.) The court has 
not acted upon the complaint against the State Commission. 
Only the appellant—the plaintiff below—has appealed. 

While the appellant in its complaint asked injunctive re¬ 
lief, it is not seeking and, of course, is not entitled to re¬ 
strain the Federal Commission from holding a hearing or 
making a reclassification of appellant’s accounts or obtain¬ 
ing other information required for its administrative pur¬ 
poses. It merely seeks to prevent the recordation in its offi¬ 
cial corporate accounting records of the reclassification ad¬ 
justments resulting from such hearing. The appellant has 
offered to keep, and now offers again to keep, a memo¬ 
randum set of records reflecting any reclassification pf 
accounts ordered by the Federal Commission, so long as 
they are not recorded in any accounts which appellant 
must keep by or under the authority of the laws of the 

State of Arkansas. (Ex. 8, p. 11.) 

The theory of the complaint with respect to the lack of 
jurisdiction of the Federal Commission over appellant’s 
official corporate accounting records is: 
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The Federal Power Act, Section 301 (a), 16 USC 825, 
(1) specifically excludes such records from the juris¬ 
diction of the Commission, and (2) specifically leaves 
their regulation with the State, if it requires them to 
be kept under the authority of its laws, which is a 
requirement of the Arkansas law. 

As will later more fully appear, the Federal Commission 
is asserting complete and exclusive jurisdiction over appel¬ 
lant’s primary, dominant and principal corporate account¬ 
ing records. (Joint App., pp. 8-11, 14-15, 17-19.) The 
State Commission has exercised complete, and claims ex¬ 
clusive, jurisdiction over the same records. (Joint App., 
pp. 5-7.) 

The State Commission has reclassified appellant’s plant 
account and directed the manner in which it shall be re¬ 
corded in appellant’s primary, dominant and principal cor¬ 
porate accounting records, and has required appellant to 
charge off and dispose of all write-ups, amounting to many 
millions of dollars, leaving upon the books of appellant 
only actual arm ’s-length investment in facilities. The Fed¬ 
eral Commission has asserted and claims exclusive jurisdic¬ 
tion over the same accounting records, and has required 
the appellant to show' cause wrhy many entries should not 
be made in said records which, if made, w'ould change and 
alter, if not completely nullify many, if not all, of the en¬ 
tries therein made at the instance and under the orders and 
directions of the State Commission. 

While the appellant recognizes that it must follow and 
comply with the orders and directions of one or the other 
of the commissions, it cannot follow the conflicting and 
irreconcilable orders of both w'ith respect to the same sub¬ 
ject matter. 

The appellant found itself in the position wrhere it could 
not comply with the orders of the Federal Commission with¬ 
out violating or proposing to violate the orders of the State 
Commission, and thereby subject itself to heavy penalties 
provided by the state statute. On the other hand, if it fails 



to comply with the orders of the Federal Commission appel¬ 
lant will incur the heavy penalties fixed by Sections 315 (a) 

and 316 of the Federal Power Act. (App. to Brief, p^>. 

• • • • \ 

111-1V.) 

The appellant, therefore, is the unfortunate victim of twjo 
conflicting regulatory authorities, each claiming supremacy 
in the same field with respect to the same matter—the pri¬ 
mary, dominant and principal corporate accounting records 
of the appellant. 

Realizing that its position was uncertain and perilous 
—finding itself in “ no-man ’s-land,” so to speak—ai}d 
prompted by a desire to comply with and not to violate the 
law and for the purpose of finding to which commission it 
may respond "without incurring penalties for failure to ob^y 
the orders of the other, appellant instituted this suit to as¬ 
certain its rights and liabilities and at the same time, to pro¬ 
vide the two commissions an appropriate forum in whi<fh 
to “ contest their respective claims to rights, powers, duties 
and immunities, each seeking to maintain the superiority 
of its own claim to advantages or exemptions over that of 
its adversary,” to quote Professor Borchard (Declaratory 
Judgments, 2d Ed., pp. 900-901). 

The appellant merely seeks by this proceeding a declara¬ 
tion as to which commission has the power and authority 
over its official corporate accounting records. Such a dec¬ 
laration involves the construction of the laws (The Federal 
Power Act) of the United States, and of the State of Ar¬ 
kansas, and a determination and a reconciliation of the 
rights and powers of the respective sovereigns. The action 
involves a conflict of jurisdiction, a conflict of regulatory 
authority, a conflict of law’s, and a clash of sovereign rights 
and power. 

A determination of the issues does not involve or require 
the exercise of administrative power or discretion , but <j>n 
the contrary, involves only judicial power — a pow’er thfit 
may not be exercised by an administrative body. The cir- 
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cumstances out ot which this litigation arose are the 
following: 

The appellant is an Arkansas corporation. (Joint App., 
p. 2.) It owns no property and does no business outside 
of the State of Arkansas (except for an unimportant dis¬ 
tribution extension from Junction City, Arkansas, into 
Louisiana). In the State of Arkansas it is engaged as a 
public utility in the generation, distribution and sale of elec¬ 
tric energy to consumers and to others at wholesale for 
resale. (Joint App., pp. 4-5). A part of the energy dis¬ 
tributed and sold to consumers and to others at wholesale 
for resale is generated out of the State of Arkansas. Appel¬ 
lant s electric facilities constitute a large integrated uni¬ 
tized system, serving more than one-half of the state’s area 
and population. 

While the complaint shows that all of appellant’s electric 
facilities are used in the generation and distribution of 
energy to consumers, (Joint App., pp. 4-5) this statement 
is slightly erroneous. The fact is that more than 98% of its 
electric facilities are used for the generation and distribu¬ 
tion of electric energy to consumers. Part of its facilities 
are also used in supplying energy at wholesale for resale, 
deliveries all being made within the State of Arkansas. Less 
than 2% of appellant’s electric facilities are used exclu¬ 
sively in the transmission of electric energy sold at whole¬ 
sale for resale, and more than 90% of its revenue arises 
from the sale of electric energy to consumers for use in 
Arkansas. The appellant also owns and operates a street 
i ailway and motor bus transportation system, natural gas 
distribution properties and steam heat facilities. It form- 
erly owned and operated ice manufacturing properties and 
water distribution facilities. 

The appellant is subject to the regulatory powers and 
authority of the State Commission (Joint App., p. 5). This 
commission has complete and plenary jurisdiction over 
more than 98% of its electric property and facilities, and 
exclusive jurisdiction over all of its other utility property. 
The powers of the State Commission, which was created and 
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empowered by Act 324 of the Acts of the General Assembly 
of the State of Arkansas approved April 2,1935, (Arkansas 
Statutes, Section 2071, Appendix to this Brief, p. iv), are 
broad and comprehensive and include all the regulatory 
powers reserved by the State of Arkansas and not granted 
to the United States by the Commerce Clause of the Federal 
Constitution. (Joint App., p. 6.) 

Among the powers conferred upon the State Commis¬ 
sion are: (1) to require appellant to keep and maintain 
primary, dominant and principal corporate books of ac¬ 
counts according to a Uniform System of Accounts aqd 
rules regulating accounting; (2) to regulate, limit and 
supervise the issuance of securities and the creation of 
liens on utility property in Arkansas, and (3) to regulate 
and control both rates for energy sold consumers and ap¬ 
pellant’s earnings. (Joint App., p. 6.) 

The Federal Commission has jurisdiction, under the 
provisions of the Federal Power Act, of appellant’s rat^s 
for electric energy sold at wholesale for resale, and ex¬ 
clusive jurisdiction over less than 2% of its property, i.e. 
that used exclusively in transmitting and delivering such 
energy sold at wholesale for resale. Under Section 301 (a) 
of the Federal Power Act, the Federal Commission is given 
the power to prescribe the keeping of such accounts or rec¬ 
ords as are necessary or appropriate for the purposes of 
the administration of the Federal Power Act. It is given 
specific jurisdiction over accounts, records and memoranda 
of the generation, transmission, distribution, delivery 6r 
sale of electric energy. It has the power to prescribe a sys¬ 
tem of accounts and may determine by order the accounts 
in which particular outlays and receipts shall be enterdd, 
charged or credited. It is, by this Section 301 (a) of the 
Federal Power Act, “provided, however, that nothing !tw 
this Act shall relieve any public utility from keeping any 
accounts, memoranda or records which such public utility 
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may be required to keep by or under authority of the laws 
of any state.” (Emphasis supplied.) 

The appellant contends that the language quoted and 
emphasized excludes the Federal Commission from all 
power and authority over appellant’s primary, dominant 
and principal corporate accounting records, because the 
Arkansas law requires those records to be kept under the 
jurisdiction and regulation of the state. 

The State Commission and the Federal Commission have 
adopted substantially identical Uniform Systems of Ac¬ 
counts and have required the appellant to reclassify its 
accounts in accordance with such Uniform Systems of Ac¬ 
counts. (Joint App., p. 12.) 

After an extended hearing, the State Commission, in its 
order dated June 4, 1944 (Ex. 2 to the complaint), found 
that “it has jurisdiction to prescribe the manner in which 
the respondent [appellant] keeps its corporate books, ac¬ 
counts and records, and that the books, records and ac¬ 
counts so prescribed by this Department [Commission] 
shall be the official corporate accounts and records of the 
company” [appellant]. (Emphasis supplied.) 

Bv said order, the State Commission also determined the 
original cost of all of appellant’s properties, fixed a rate 
base measured by prudent investment or actual arm’s- 
length cost on which it is permitted to earn a reasonable 
return from its electric operations, directed it to record in 
its primary, dominant and principal books of accounts ap¬ 
propriate amounts to reflect the State Commission’s ac¬ 
counting findings, and among other things, directed the 
disposition of the several amounts required to be charged 
to what are known in both Uniform Systems of Accounts 
as ^‘adjustment accounts,” i.e. to account 100.5, (Electric 
Plant Acquisition Adjustments), the difference between (a) 
the original cost and actual arm’s-length cost of all of 
appellant’s electric property, and to account 107, (Elec- 
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trie Plant Adjustments), the difference between (b) arm’s- 
length cost and the recorded cost of electric property. 
The State Commission determined that the difference be¬ 
tween the original cost of appellant’s electric facilities an;d 
the actual arm’s-length cost thereof to the appellant wgs 
$6,947,058.92 (Ex. 2 to complaint p. 21), and that this de¬ 
ference be recorded in account 100.5 upon appellant’s offi¬ 
cial corporate accounting records and that the amount 
thereof represented value when expended and at the date of 
the order of the State Commission, and should not there¬ 
fore be charged off or amortized out of appellant’s official 
corporate accounting records. (Ex. 2 to complaint, p. 23|.) 
This difference of $6,947,058.92 established by the State 
Commission in account 100.5 was by that commission in¬ 
cluded in appellant’s rate base and it was permitted to eapi 
a reasonable return thereon. (Ex. 2 to complaint, p. 33j.) 

Absolutely ignoring every finding and order of the State 
Commission, the Federal Commission issued on September 
27, 1944 and January 2, 1945 (Exs. 7 and 9 to complaint) 
orders against the appellant (in the first instance three 
months after June 24, 1944, the date of the order issued 
by the State Commission; Ex. 2 to complaint), directing 
and setting a public hearing, and ordering appellant to 
show cause why it should not be required (1) to classify 
$11,881,199.23 in account 107 (Electric Plant Adjustments), 
and $9,293,057.46 in account 108.15 (Common Utility Plant 
Acquisition Adjustments), (2) to dispose of the amount 
recommended for classification in account 10/ b\ a charge 
of more than $9,000,000 to earned surplus or capital sur¬ 
plus, (3) to submit a plan for the disposition of the amount 
to be classified in account 108.15, and (4) to make adjusting 
entries on its books to conform with the determinations 
made by the Federal Commission. 

The Federal Commission proposes to remove the $6,947,- 
058.92 established by the State Commission in account 100.5 
and to establish it in account 108.1o, (Joint App. p. 13), gnd 
the Federal Commission has required appellant to submit a 
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plan for disposing of the entire amount proposed to be 
established in account 108.15. (Ex. 6 to complaint, p. 2). 

By its motion to dismiss, the Federal Commission admits, 
as alleged in the complaint, that in issuing said orders it 
intends to ascertain and fix and direct the recordation upon 
appellant’s primary, dominant and principal books of ac¬ 
counts of the original cost of appellant’s property and the 
amount of the excess of system cost over original cost, and 
to direct that the appellant, in said books of accounts, 
charge to earned or capital surplus $9,141,473.01, and to re¬ 
quire the appellant to amortize over a period of years by 
charges to its net annual earnings $9,293,057.46, proposed 
to be established respectively in accounts 107 and 108.15. 
(Joint App. p. 10). 

As alleged in the complaint, and admitted by the motion 
to dismiss, the primary, dominant and principal books of 
accounts of the appellant, kept under the jurisdiction of the 
State Commission and adjusted as required by its order, 
fully reflect and furnish all of the information essential, 
necessary or convenient to the exercise of the powers and 
authority conferred upon the Federal Commission. (Joint 
App. pp. 12-13). Furthermore, the complaint alleges that 
the proposals of the Federal Commission, if carried out, 
would not aid or facilitate the discharge of any of its duties 
or powers, and that they will not have any relation or bear¬ 
ing directly or otherwise upon the transmission or sale of 
energy in interstate commerce or the rates therefor. 

The appellant has proposed to keep a memorandum set 
of books for the purposes of the administration of the Fed¬ 
eral Power Act, provided the entries to be made therein at 
the instance of the Federal Commission shall not be made 
upon appellant’s primary, dominant and principal corpo¬ 
rate books of accounts. To this proposal, the Federal Com¬ 
mission, to this day, has remained silent (Ex. 8 to Com¬ 
plaint, p. 11). 

Any changes or further adjustments in appellant’s pri¬ 
mary, dominant and principal corporate accounting records 
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as proposed and threatened by the Federal Commission by 
its orders, (Exhibits 7 and 9 to complaint), will conflict 
with the entries made in said records at the instance lof 
the State Commission. Further, the Federal Power Coin¬ 
mission admits, as alleged in the complaint, that the Sthte 
Commission has threatened to and will prosecute the appel¬ 
lant under the laws of the State of Arkansas, for failure jto 
observe and comply with the orders and directions of that 
commission with respect to the disposition upon its primary, 
dominant and principal corporate accounting records of apy 
items found by the State Commission to represent excess 
over original cost of appellant’s electric and other prop¬ 
erties. On the other hand, should the appellant not comply 
with the directions and orders of the Federal Commission, 
including such orders as may hereafter be made by it, with 
respect to entries to be made upon appellant’s primary, 
dominant and principal books of accounts, the appellant 
will incur the penalties of the Federal Power Act. (Joint 
App. pp. 13-15, Appendix to Brief, pp. iii-v). 


STATEMENT OF POINTS. 

The Court erred in holding that it does not have jurisdic¬ 
tion over the subject matter of this suit. 

A. An actual controversy exists between the plaintiff 
and defendants in respect to defendants ’ conflicting and ir¬ 
reconcilable claims of jurisdiction over or control of plain¬ 
tiff’s primary, dominant and principal books of accounts 
kept for general corporate purposes, which impairs its legal 
rights and the conduct of its affairs and places plaintiff and 
its officers in jeopardy of severe penalties to be imposed 
under either state or federal law. 

I 

I 

B. Plaintiff seeks a determination of its rights in respect 
to such controversy, which determination does not involye 
or require the exercise of administrative discretion. 

C. Plaintiff is entitled to a declaratory judgment deter¬ 
mining its rights as a matter of law. 


I 
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D. Plaintiff has no administrative remedy for the deter¬ 
mination of its rights or of the conflict in jurisdiction 
between two sovereigns. 

E. Defendants have no authority under law to determine 
the rights in controversy and Section 313 (b) of the. Fed¬ 
eral Power Act does not provide an adequate or any method 
for the judicial determination of such rights. 

II. 

The Court erred in holding that the provisions of the 
Federal Power Act dispose of the substantive question in 
issue. 

A. Neither the defendant members of the Federal Power 
Commission nor the Commission itself have authority of 
law to exercise jurisdiction over or to control plantiff’s 
primary, dominant and principal books of account or to 
exclude State authority from control of such hooks of 
account. 

B. The Federal Power Act does not provide any right to 
or forum for the determination of the conflict between the 
sovereigns. 

STATUTES 

The relative parts of the statutes not quoted in the brief 
are set forth in an appendix hereto. 

SUMMARY OF ARGUMENT 

I. 

The method of review provided by the Federal Power 
Act is not exclusive and does not deprive the court of the 
jurisdiction of the subject matter. 

1. This is not a suit to review an order of the Fed¬ 
eral Commission. The cause of action arises under the 
Constitution and laws of the United States and was 



brought for the purpose of determining the irreconcil¬ 
able conflict between the asserted powers of the Fed¬ 
eral Commission and those of the State Commission 
as to which has the jurisdiction over appellant’s 
official corporate accounting records. The relief 
sought is not the modification of an order of the Fed¬ 
eral Commission, but a declaration, under the Declara¬ 
tory Judgment Act, as to which commission has juris¬ 
diction. 

2. Section 313 (b) of the Federal Power Act does 
not take from the District Court jurisdiction of tlpe 
subject matter of the complaint. That section, by con¬ 
ferring upon the Circuit Courts of Appeals the power 
to review final orders of the Federal Commission, toqk 
from the District Courts only such jurisdiction as was 
conferred or placed elsewhere. Statutes conferring 
or excising jurisdiction are strictly construed. 

3. The questions at issue were not committed to 
the Federal Commission for determination in the first 
instance. They are judicial questions and their deter¬ 
mination does not involve the exercise of administra¬ 
tive discretion . They involve the construction and ap¬ 
plication of an Act of Congress, (Federal Power Act), 
the Federal Constitution and Statutes of the State of 
Arkansas. Congress never intended to vest the Fed¬ 
eral Commission with power to hear and determine 
grave constitutional and statutory questions involving 
judicial conflicts between Federal* and State authority. 

U. \ 

The Federal Declaratory Judgment Act is the appro¬ 
priate and only remedy. It was designed and enacted for 
the purpose of providing a new remedy by which parties 
may quiet and stabilize tlieir rights and legal relations be¬ 
fore damages or penalties have accrued and blood h^s 
been shed. The act should be liberally construed and tlie 
remedy afforded not lightly denied. 
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1. The availability of an administrative remedy 
does not affect the jurisdiction of the District Court. 
This proceeding invokes that jurisdiction and asks 
that it be appropriately exercised. 

2. The Federal Power Act does not afford appellant 
an adequate or any remedy. The Federal Commission 
had no power to determine the controversy between it 
and the State Commission or between the appellant 

or to restrain the State 
Commission from prosecuting appellant. The State 
Commission was not before the Federal Commission. 
Its presence before that commission could not be co¬ 
erced. Whether it became a party depended entirely 
upon the voluntary action of the State Commission. 
Under these circumstances the remedy afforded by the 
Federal Power Act was inadequate. 'The State Com¬ 
mission was not and should not be required to submit 
a controversy with a Federal agency involving sover¬ 
eign rights of a state to that agency and the Federal 
Power Act makes no such requirement. 

. 3- The court erred in refusing to exercise jurisdic¬ 
tion because of the existence of a supposed adminis¬ 
trative remedy. The discretion to retain jurisdiction 
and grant relief under the Declaratory Judgment Act 
is a legal discretion and its exercise must be based upon 
reason and must accord with legal principles. The ex¬ 
istence of another remedy or the pendency of another 
suit does not oust the District Court of jurisdiction nor 
justify that court in declining jurisdiction under Rule 
57 of the Federal Rules of Civil Procedure. The court 
is not justified in declining jurisdiction merely because 
of the pendency of another suit or availability of an¬ 
other remedy if the controversies between the parties 
will not necessarily be settled by the other suit or rem¬ 
edy. The refusal of the court to retain jurisdiction was 
arbitrary. Its action in that respect is subject to re¬ 
view by this court. The Declaratory Judgment Act 
affords the appellant the appropriate and only remedy 
for the settlement of the controversies. 


m. 

It was error for the court, after holding it had no juris¬ 
diction, to pass upon the merits of the cause. Its judgment 
should be reversed for this reason if for no other. 


IV. 

The substantive question stated by the complaint has not 
been settled against the appellant. 

1. Section 301 (a) of the Federal Power Aci ex¬ 
cludes from the jurisdiction of the Federal Commission 
power and authority over all accounts and accounting 
records required to be kept under or by authority of 
the laws of a state. The laws of the State of Arkags^ 
require appellant’s primary, dominant and principal 
accounting records to be kept under the supervision and 
regulation of the state. The substantive 
not been settled against appellant. The case of : NW*- 
western Elec. Co. vs. Federal Power Commission, , 321 
IT S. 119, is clearlv distinguishable and has no bearing 
on or relation to the issues now before the court. 

i 

argument. 

I. 

The Court Below Had Jurisdiction of the Subject 
Matter of the Complaint. 


The complaint alleges (Joint App., p. 1) and the motion 
to dismiss admits that this action arises under the Constitu¬ 
tion and Laws of the United States, and that the juris¬ 
dictional amount is involved. The existence of an hctual 
controversy has not been questioned. The complaint, as 
shown by the statement, certainly discloses an actual and 
justiciable controversy. Aetna Life Ins. Co. v. Hayworth , 
300 U. S. 227; Kentucky Natural Gas Corporation v. Public 
Service Commission , 28 Fed. Supp. 509 (aff’d 119 F. (2d) 
417, 6th Cir., 1941); Interstate Natural Gas Co. v. Louisiana 
Public Service Commission , 34 Fed. Supp. 980; and Water¬ 
man Steamship Co. v. Land. (Court of Appeals, D. C., lol 

Fed. (2d) 292). 
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It is apparent, therefore, that the subject matter of the 
complaint is within the general jurisdiction conferred upon 
the District Courts by Section 24 of the Judicial Code (28 
USCA 41) and that such jurisdiction remains with the court 
unless removed by some other act. The Court below was 
of the opinion that Section 313 (b) of the Federal Power 
Act (16 USC A 825 l) providing for a review of final and 
definitive orders of the Federal Commission in appropriate 
Circuit Court of Appeals was exclusive and stripped the 
District Courts of all jurisdiction of actions against the 
Federal Commission and its members, including those ac¬ 
tions questioning the power conferred upon that Commis¬ 
sion by the Federal Power Act. 

The judgment entered by the court creates a rather an¬ 
omalous situation. It recites that the complaint was dis¬ 
missed “for the reasons set forth in the memorandum 
opinion.” (Joint App., p. 44.) Thus the memorandum 
opinion is inseparably linked with the judgment and made 
a part thereof. To determine the reasons for the dismissal, 
the memorandum opinion must be looked to. 

The court below, after a short resume of the facts, con¬ 
sidered the effect of Section 313 (b) of the Federal Power 
Act (16 USCA 825 /), and the method of review of the or¬ 
ders of the Federal Commission therein provided, and an¬ 
nounced that “This method of review is exclusive” and that 
“This court, therefore , does not have jurisdiction over the 
subject matter of the complaint.” (Joint App., pp. 42-43.) 
(Emphasis supplied.) Since a determination that the court 
had no jurisdiction of the subject matter of the complaint 
stripped the court of all power over the cause, it should 
have then entered an order dismissing it without more. 

However, it included in the opinion other statements 
which are susceptible of a construction that the court exer¬ 
cised a judicial discretion and also determined the cause on 
its merits. Since these latter or supplemental statements 
do not involve a lack of jurisdiction, they will be discussed 


later in this brief and this section will be confined to a dis- j 
cussion of the jurisdiction of the court over the subject 
matter of the complaint. 

The opinion fails to make it clear wiiether the lack of 
jurisdiction was because the complaint seeks a review of an 
order of the Federal Commission, or that the Federal 
Power Act, including this section, provides the only remedy 
and procedure for settling a conflict of powers between the 
State and Federal commissions—an exclusive judicial ques- j 
tion involving a construction of the Constitution of the 
United States and of an Act of Congress. Irrespective of 
the theory adopted by the court, it was in error. 

The pertinent part of Section 313 (b) referred to by the 
court reads as follows: 

“Any party to a proceeding under this act aggrieved 
by an order issued by the commission in such proceed-! 
ings mav obtain a review of such order in the Circuit 
Court of Appeals of the United States, or any circuit 
wherein the licensee or public utility to which the ordet 
relates is located or has its principal place of business^ 
or in the United States Court of Appeals for the Dis-j 
trict of Columbia, by filing in such court, within sixty 
days after the order of the commission upon the appli¬ 
cation for rehearing, a written petition praying that th^ 
order of the commission be modified or set aside ir\ 
whole or in part. A copy of such petition shall forth¬ 
with be served upon any member of the commission and 
thereupon the commission shall certify and file with 
the court a transcript of the record, upon which the 
order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive jurisdicj 
tion to affirm, modify, or set aside such order in whol^ 
or in part * * V’ 

The Supreme Court has held the only orders of the Fed¬ 
eral Commission subject to review under this section are 
final orders of a definitive character dealing with the merits 
of a proceeding before the commission resulting from a 
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hearing. See Federal Power Commission v. Metropolitan 
Edison Co., 304 U.S. 375. 

1. This is not a suit to review an order of the Federal 
Commission. 

If the complaint had sought a review of an order of the 
Federal Commission, it must be admitted that the District 
Court had no jurisdiction of the subject matter thereof for 
the reason that Section 313 (b) of the Federal Power Act 
gives exclusive power to review such orders to the appro¬ 
priate Circuit Court of Appeals. But the complaint is not 
an attack upon an order of the Commission. 

The only orders issued against the appellant by the Fed¬ 
eral Co mmi ssion and referred to in the complaint, Exhibits 
7 and 9 thereto, were pleaded as part of the facts showing 
the existence of an actual and justiciable controversy. They 
set a hearing and require the appellant at such hearing to 
show cause why it should not be required to establish cer¬ 
tain amounts in specified accounts of the Federal Commis¬ 
sion’s Uniform System of Accounts, and why the appellant 
should not be required to charge off the amounts proposed 
to be established in account 107 and to submit a plan for 
the disposition of any amount which may be established in 
account 108.15. (Exhibits 7 and 9 to complaint.) The 
orders were referred to in and attached to the complaint 
for the purpose of setting forth the accounting adjustments 
which the Federal Commission seeks to compel the appel¬ 
lant to make in its official corporate accounting records, and 
to disclose the conflict between those adjustments and 
those ordered by and made at the instance of the State 
Commission. 

The complaint very clearly discloses its primary purpose 
in Section (B). Therein it is alleged that the action arises 
under the Constitution and laws of the United States and 
of the State of Arkansas; that it was brought for the pur¬ 
pose of settling and determining an irreconcilable conflict 



between the jurisdiction and powers of the Federal Com¬ 
mission and those of the State Commission, with respect 
to which commission has the exclusive jurisdiction over ap¬ 
pellant’s official corporate accounting records. This sec¬ 
tion of the complaint further discloses that the appellant 
seeks a judgment under the Federal Declaratory Judgment 
Act, Section 274 (d) of the Judicial Code (28 USCA, 400), 
to the effect that the Federal Commission was asserting 
and attempting to exercise power not conferred by ^he 
Federal Power Act and which could not be constitutionally 
conferred by Congress and, in the event it should be deter¬ 
mined that the Federal Commission has the jurisdiction 
asserted by it, that the State Commission did not have the 
power which it claims. (Joint App., p. 18.) . J 

The gravamen of the complaint is: Two commissibns, 
one State and one Federal, are each asserting superior, 'ex¬ 
clusive and conflicting jurisdiction over appellant’s official, 
corporate accounting records; that only one of the commis¬ 
sions has the power each has asserted and claimed; tpat, 
because of the state of the law, the appellant was uncertain 
as to which of the commissions had jurisdiction over its ac¬ 
counting records and to which it should respond, and, that, 
if the appellant made a wrong guess as to which commission 
the law required the appellant to follow, it would be sub¬ 
jected to severe penalties for not having followed the other. 

Because of these circumstances, the appellant adopted 
the remedv afforded by the Federal Declaratory Judgment 
Act, and brought this suit for the purpose of settling once 
and for all the controversy between the appellant and each 
of the warring commissions, and the controversy between 
the two commissions. While the prayer of the complaint 
asked for other relief, the appellant very definitely and cer¬ 
tainly prayed for a declaration (1) that the Federal Com¬ 
mission by the terms of the Federal Power Act does not 
have the power asserted over the appellant’s official corpo¬ 
rate accounting records, or (2) that, in the event the 
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Federal Commission has the power asserted, the State Com¬ 
mission does not have any of the jurisdiction which it claims 
and has exercised with respect to said records. (Joint App., 

pp. 21-22.) 

Should the court make either of the declarations sought, 
its judgment would clarify the perilous situation in which 
the appellant finds itself. The declaration would bind all of 
the parties if the court declared that the Federal Commis¬ 
sion did not have the power asserted by it. In that event 
the Federal Commission could proceed with its hearing and 
order any adjustments made which the evidence might 
justify vith respect to the accounts kept for the informa¬ 
tion of that Commission, but it could not lawfully require 
and would not attempt to require the appellant to record 
those adjustments in its primary, dominant and principal 
corporate accounting records. The appellant would not then 
be subject to prosecution for failure to comply with the 
orders of the Federal Commission because that Commis¬ 
sion would respect the judgment of the court and not direct 
that entries be made in appellant’s official corporate ac¬ 
counting records. The Federal Commission could, however, 
require the appellant to keep memorandum records in keep- 
ing with the ordered adjustments, thereby preserving for 
the Federal Commission all information essential to anv 
duties or functions entrusted to it by the Federal Power Act. 
On the other hand, should the court declare that the Federal 
Commission’s power and authority was supreme and su¬ 
perior to that of the State Commission, such a declaration 
would immediately remove all threats of the State Com¬ 
mission to prosecute the appellant for not having followed 
the accounting order issued by that commission. In either 
event, a declaration by the court would clarify appellant’s 
position, remove uncertainties as to the course it should 

pursue, and relieve it from the perilous situation in which 
it now finds itself. 


It is submitted that the only questions put at issue by the 
complaint are (1) the power of the Federal Commissioh to 
do that which it is alleged Congress has not empowered it 
to do, and (2) the power of the State Commission to exer¬ 
cise the authority claimed by it. 

2. Section 313 (b) of the Federal Power Act does not 
take from the Federal District Court the jurisdiction of 
the subject matter of the complaint. 

Since this is clearly not an action to review, set aside or 
modify an order of the Federal Commission, the reiriedv 
provided bv Section 313 (b) of the Federal Power Act 
does not apply and would not oust the District Court of 
any jurisdiction within its general grant of jurisdiction 
involving a justiciable controversy arising under the Con¬ 
stitution and laws of the I nited States, unless the language 
of the section clearly and unequivocally justifies that re- 

sult. # J 

The language of Section 313 (b), (App. to Brief, p. ii), is 
clear, concise, unambiguous, and its meaning is freq of 
doubt. The section only gives a remedy and provides the 
procedure in the Circuit Court of Appeals for a rejview 
of a final order of the Federal Commission. The section 
does not, expressly or otherwise, take or purport to take 
from the District Courts any of the general jurisdiction 
or power entrusted to them by the statute creating them 
and defining their jurisdiction, except that to set aside or 
modify a final, definitive order of the Federal Commission. 

There can be no question but that the District Court, 
in the absence of Section 313 (b) of the Federal Power 
Act, has jurisdiction of the subject matter ot the complaint 
under the general or broad grant of jurisdiction made by 
Section 24 of the Judicial Code (28 I SC A 41). 

The District Court has general jurisdiction to determine 
whether the defendants are unlawfully attempting t£> ex¬ 
ercise powers not granted by law. “The responsibility of 
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determining the limits of statutory grant of authority in 
such instances is a judicial function entrusted to the courts 
by Congress by statutes establishing courts and marking 
their jurisdiction.” Stark v. Wickard, 321 U. S. 288, 310. 

This court, in Waterman Steamship Co . v. Land, (Court 
of Appeals, D. C., 151 F. (2d) 292) clearly recognized that 
a determination of the existence or lack of jurisdiction of 
an administrative agency over a particular subject matter 
which depended solely upon the construction of a statute 
was fundamental and jurisdictional and that the solution 
of the issue is a judicial function and not an administrative 
one. 

Section 313 (b), as heretofore pointed out, only modifies 
the general and broad grant of jurisdiction to the District 
Courts made in Section 24 of the Judicial Code (28 USCA 
41) to the extent of taking from them the jurisdiction to 
modify or set aside an order of the Federal Commission, 
which jurisdiction was given to the Circuit Court of Ap¬ 
peals. 

There is a rule of construction, apparently well recog¬ 
nized and followed without exception, to the effect that a 
statute exercising or conferring jurisdiction must be strictly 
construed and that jurisdiction may not be curtailed or 
conferred beyond that clearly expressed in the statute. 
Sec. 50 Am. Jur. p. 564, Sec. 563. 

“Jurisdiction is not often, if ever, conferred by implica¬ 
tion. When once clearly given it is not taken away or 
affected by doubtful words in a later statute relating to 
another court.” 1 Cvc. Fed. Pro. (2d) p. 322, Sec. 132. 

In Federal Intermediate Credit Bank v. Mitchell, 277 
U.S. 213, 217, the Supreme Court held that “It is firmly 
established that in the absence of enactments plainly ex¬ 
pressing the purpose, Congress will not be held to have 
intended to restrict jurisdiction.” 

Therefore, since Section 313 (b) of the Federal Power 
Act, by its express language, only undertook to divest the 
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District Courts of the power to vacate and modify final and 
definitive orders of the Federal Commission, and to vest 
that power in appropriate Circuit Courts of Appeals, the 
courts may not under the authorities cited give to the lan¬ 
guage of the section a broader or more comprehensive con¬ 
struction and application than its ordinary meaning justi¬ 
fies. 

Whether Congress, by Section 313 (b) or some other 
section of the Federal Power Act, might have specifically 
rendered the Federal Commission and its members hmmine 
to and exempt from all litigation of every nature and char¬ 
acter in the District Courts, by expressly so providing as 
it did in the National Labor Relations Act is not material, 
since it must be conceded that Congress did not attemptj to 
go that far in the Federal Power Act. 

The Supreme Court, in Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41-48, took occasion to recognize the povfer, 
force and effect of a clause of the Labor Relations Act by 
which the District Courts were stripped of all jurisdiction 
of every character affecting the enforcement of that act. 
This was a suit in equity to enjoin the National Labor Rela¬ 
tions Board from conducting a hearing involving labor prac¬ 
tices, upon the theory that the corporation concerned ^as 
not engaged in interstate commerce and for that reason yas 
not subject to the provisions of the Labor Act. In deny¬ 
ing the power of the District Court to entertain the sqit, 
the Supreme Court said: “The District Court is without 
jurisdiction to enjoin the hearing because the power j‘to 
prevent any person from engaging in any unfair prac¬ 
tice affecting commerce J has been vested by Congress! in 
the Board and the Circuit Court of Appeals and Congress 
has declared: { This power shall be exclusive and shall not 
be affected by any other means of adjustments or preven¬ 
tion that has been or may be established by agreement, 
code, law or otherwise.* ”. (Emphasis supplied.) 


i 
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The language of the Labor Act clearly discloses an intent 
upon the part of Congress to vest the Board and the Cir¬ 
cuit Court of Appeals with the exclusive powder to determine 
all questions touching or involving the power and authority 
of the Board, and the Supreme Court correctly gave it that 
effect 

Notwithstanding the less comprehensive language of Sec¬ 
tion 313 (b), the court below evidently gave it the same 
broad meaning which the Congress put into the National 
Labor Relations Act. In other words, the court below read 
into the section substantially the same exclusive provisions 
actuallv written into the Labor Act. 

If Congress had intended to clothe the Federal Commis¬ 
sion with the same immunity and exemption from litigation 
which it gave the Labor Board, it is reasonable to assume 
that Congress would have used language to that effect and 
would have left nothing to intendment and construction. 

It is, therefore, submitted that Section 313 (b) of the 
Federal Power Act by its express language does not of it¬ 
self oust the District Court of jurisdiction over the subject 
matter of the complaint. 

3. The questions at issue in the case at bar were not com¬ 
mitted to the Federal Power Commission for determination 
in the first instance. 

While Section 313 (b) does not of itself take from the 
District Courts the power and jurisdiction of the subject 
matter of the complaint, it must be admitted that if the is¬ 
sues and questions raised by the complaint had been ex¬ 
clusively committed under other provisions of the Federal 
Power Act to the Federal Commission for determination in 
the first instance, then and only in that event, the District 
Courts would have been effectively stripped of jurisdiction 
of the subject matter of the complaint and the remedy pro¬ 
vided before the Federal Commission would have been ex¬ 
clusive. 
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Stated within the narrowest limits, the issue presented 
by the complaint is: which of the commissions is exceeding 
the powers conferred upon it. Whether either or which com¬ 
mission is exercising or attempting to exercise power in 
excess of that conferred depends not on the issues of fact, 
but entirely upon the construction of the Federal Powder Act 

and the statutes of Arkansas. 

The Federal Power Commission could not exercise an 
administrative discretion in determining the force and effect 
of the Federal Powder Act, particularly Section 301 (a) ^nd 
the proviso of this section which reads that “nothing in this 
act shall relieve any public utility from keeping any ac¬ 
counts, memoranda or records which such public utility May 
be required to be kept by or under the authority or laics of 
any state.” (Emphasis supplied.) Nor could administra¬ 
tive discretion be exercised in determining whether ap¬ 
pellant’s official corporate accounting records are required 
to be kept under the authority of the laws of the State) of 
Arkansas, even in the absence of the fact that State has 
spoken to that effect. (Ex. 2 to complaint, p. 2.) 

The foregoing analysis clearly poses the question: What 
is the nature and function of determining whether an ad- 
ministrative agency is exercising power fairly beyond that 
granted, i.e., is it an administrative or a judicial function to 
determine the extent of the power granted an administra¬ 
tive agency? j 

Happily, the question has been certainly and definitely 
answrered by the Supreme Court to the effect that the func¬ 
tion is judicial and not administrative. 

In Stark v. Wickard, 321 U. S. 288, 309-310, the Suprjeme 
Court of the United States said: “When Congress passes 
an act empowering administrative agencies to carry on gov¬ 
ernmental activities, the power of those agencies is circum¬ 
scribed by the authority granted. * * *The responsibility 
of determining the limits of statutory grants of authority 
in such instances is a judicial function entrusted to the 
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courts by Congress by the statutes establishing courts and 
marking their jurisdiction.” 

The foregoing is not only clear recognition of the power 
of the courts and a statement of their responsibility to de¬ 
termine whether an agency, either Federal or State, is exer¬ 
cising or attempting to exercise power beyond that fairly 
granted, but is also a positive holding that such a determi¬ 
nation is a judicial function and is not administrative. 

Having shown that the questions put at issue by the com¬ 
plaint are judicial and not administrative, and that their 
solution involves the exercise of judicial power and func¬ 
tions and not administrative discretion, the appellant 
contends that the Federal Power Act did not create an 
exclusive remedy requiring that the issues presented by the 
complaint must first be presented to the Federal Commis¬ 
sion and determined by it. 

In connection with this contention, it must be remem¬ 
bered that the complaint presents a controversy, not alone 
between appellant and the Federal Commission, but also, 
a controversy between the appellant and the State Com¬ 
mission, and a controversy between the two commissions. 
The appellant, it should also be recalled, seeks a settle¬ 
ment of these several controversies which would be binding 
and conclusive upon both commissions as well as the ap¬ 
pellant. Therefore, before it may be urged that the ad¬ 
ministrative remedy created by the Federal Power Act is 
exclusive, it is necessary to hold that the Federal Power 
Commission has the exclusive jurisdiction to construe and 
interpret the orders of the State Commission as well as 
the statutes of the State of Arkansas, for in no other man¬ 
ner may the issues or controversies presented by the com¬ 
plaint between the appellant and the State Commission be 
finally determined. 

A close examination of the Federal Power Act discloses 
that it does not contain any language susceptible of a con¬ 
struction that Congress expressly or impliedly gave the 
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Federal Commission any, much, less exclusive, original 
jurisdiction or power to hear and determine the contro¬ 
versies presented by the complaint. 

The Court below was evidently of the opinion that the 
questions involved here were by the Federal Power Act 
committed to the Federal Commission for their first de¬ 
termination. In support of its position, the Court cited, 
and evidentlv relied upon, the cases of Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41 and Miles Laboratories v 
Federal Trade Commission, 78 U. S. App., D. C., 3-o, 14U 
Fed. (2d) 683. It has already been shown that the Myers 
case is distinguishable because of the peculiar language 
found in the National Labor Relations Act. And this 
Court in Note 13 to its opinion in Waterman Steam¬ 
ship Corp. v. Land, supra, has said of the Miles case: ‘^But 
there we dealt with a non-jurisdictional attack on an ad¬ 
ministrative body, from whose orders there existed an 
exclusive statutory right of appeal.” This Court, there¬ 
fore, has aptly and clearly pointed out the circumstances 
which distinguish the Miles case from the one now atj bar. 
The issues here involved are fundamentally jurisdictional. 
No non-jurisdictional attack upon the Federal Commission 

is presented. 


The Federal Declaratory Judgment Act Provides the 
Appropriate Remedy for the Relief Sought 
by the Complaint. 

The pertinent part of the Federal Declaratory Judgment 
Act reads as follows: (The full Act is found on page i of 
Appendix to this brief). 

“(1) In cases of actual controversy (except with 
respect to Federal taxes) the courts of the United 
States shall have power upon petition, declaration, com¬ 
plaint, or other appropriate pleadings to declare rights 
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and other legal relief of any interested party petition¬ 
ing for such declaration, whether or not further relief 
is or should be prayed, and such declaration shall have 
the force and effect of a final judgment or decree and 
be reviewable as such.” 

It will be helpful at this time to review briefly the pur¬ 
poses of this enactment, the relief afforded by it, and the 
construction given it by the courts. 

The statute is an important development in procedural 
law and should be liberally construed. Maryland Casualty 
Co. v. Boyle Const. Co., 123 F. (2d), 558, 565, (4th Cir. 

1941) . The statute must be liberally construed to obtain 
its objective, which is to expedite and simplify the ascer¬ 
tainment of uncertain rights. Ohio Casualty Co. v. Marr, 
98 F. (2d) 973, 975, (10th Cir. 1938). 

In providing the remedy of a declaratory judgment, it 
was the Congressional intent to avoid accrual of avoidable 
damages to one not certain of his rights and to afford him 
an early adjudication without waiting until his adversary 
should see fit to begin suit. Dewey & Almy Chemical Co. v. 
American Annode Inc., 137 F. (2d), 68, 69, (3rd Cir. 1943). 
The trend of cases dealing with declaratory judgment acts 
is to extend their benefit to parties whose interests are 
challenged or are in jeopardy even before a right of action 
exists or a cause of action accrues. The declaratory judg¬ 
ment act is procedural and its purpose is to adjust contro¬ 
versies which are in esse but not actually crystallized in 
litigation. Ohio Casualty Ins. Co. v. Maloney, 44 F. Supp. 
312, 314. 

In Purcell v. Summers, 126 F. (2d), 390, 394, (4th Cir. 

1942) , the court dealt with an application under the declara¬ 
tory judgment act for a judgment declaring the legality 
of the union of several branches of the Methodist Church 
and the propriety of granting relief under the statute. The 
court said: “The Federal courts represent the sovereign 
‘to which all of the parties to the controversies owe alle- 
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glance, which is not true of any other court which might be 
selected and the broad view of the Federal courts with Re¬ 
spect to declaratory judgment is especially suited to the 
settlement of a controversy of this character between Chris¬ 
tian people who are seeking not strife, but a final adjudica¬ 
tion of rights by which they may abide. The declaratory 
judgment will expeditiously determine a fact or a status 
“on which a whole complex of rights may depend.” j It 
will remove uncertainty and insecurity from the legal re¬ 
lations involved and thus “clarify, quiet and stabilize tl^em 
before irretrievable acts have been undertaken.” ’ ” Cit¬ 
ing Professor Borchard, Declaratory Judgments (2d), ^83- 
284. ^ | 

The Federal declaratory judgment act should be giveh a 
liberal construction and application. Term. Coal, Iron & R. 
Co. v. Muscoda Local itl23, 137 F. (2d) 176, 179, (pth 
Cir. 1943). Affirmed 321 U.S. 590. j 

In Miss. Power & Light Co. v. City of Jackson, 116j F. 
(2d) 924, 925, (5th Cir. 1941), the court in discussing the 
remedy provided by the declaratory judgment act, said: 
“While the declaratory judgment act has not added to |the 
jurisdiction of the Federal courts it has added a greatly 
valuable procedure of a highly remedial nature. Extend¬ 
ing by its terms to all cases of actual controversy ‘except 
with respect to Federal taxes’ it should be and it has bpen 
given a liberal construction and application to give it full 
effect. Currin v. Wallace, 306 U.S. 1, presents a striking in¬ 
stance of its use in a suit between tobacco warehousemen, 
auctioneers and the Secretary of Agriculture to determine 
the constitutionality and effect of the Tobacco Act of Au¬ 
gust 23, 1935, 7 USCA 511, et seq.” j 

Many other citations might be offered giving the counts’ 
views of the purpose, construction and application of the 
Federal Declaratory Act, but to do so would unduly extend 
this brief. It is urged that the foregoing are sufficient to 
convince the most skeptical that the Federal Declaratory 
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Judgment Act is highly remedial and should receive con¬ 
struction and application of the courts in keeping with the 
intent of Congress in enacting it, which was to enable par¬ 
ties having a real controversy to settle the same before 
blood is shed, damages have accrued or penalties have at¬ 
tached. 

It is recognized that this statute does not confer juris¬ 
diction on the District Courts which did not otherwise exist 
and it is further recognized that the courts have no power 
to entertain actions which do not involve real controversies. 

The complaint clearly shows that this action arises un¬ 
der the Constitution and laws of the United States and in¬ 
volves the requisite jurisdictional amount. (Joint App. 
p. 3). It has heretofore been shown that the method of 
review of an order of the Federal Commission as provided 
by Section 313 (b) of the Federal Power Act is not ex¬ 
clusive and did not deprive the District Court of jurisdic¬ 
tion. Therefore, all requisites of jurisdiction of the District 
Court are present here and the court below erred in not 
exercising jurisdiction to grant the remedy provided by the 
Federal Declaratory Judgment Act. 

The court below, however, held that the Federal Power 
Act afforded the appellant an administrative remedy which 
had not been exhausted and that the appellant was not en¬ 
titled to judicial relief unless and until it had exhausted this 
administrative remedy. The judgment of the court assigned 
the failure to exhaust the administrative remedy as one of 
the reasons for the dismissal of the complaint. In doing so 
the court erred. 

1. The availability of an administrative remedy does not 
affect jurisdiction or power of the court. 

The rule requiring the exhaustion of an administrative 
remedy before a litigant is entitled to judicial relief is not 
addressed to the power or jurisdiction of the court and 
does not limit or exclude either. However, it brings into 
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play the exercise of a judicial discretion upon the partj of 
the court as to whether it will decline to assert the juris¬ 
diction which it has of the subject matter. The failure to 
exhaust the administrative remedy does not of itself de¬ 
stroy jurisdiction or the power of the court to hear and 
determine the issues presented. City of El Paso v. Tebcas 
Cities Gas Co., 100 F. (2d) 501, 503; United States v. Jfbi- 
lene & S. R. Co., 265 U. S. 274. 

In the latter case, an action was brought in the District 
Court to enjoin the enforcement of an order issued by a 
Division (consisting of 4 out of 11 members) of the Inter¬ 
state Commerce Commission. Under the statute a petition 
for a rehearing might have been filed and the errors com¬ 
plained of might have been corrected by the Division issu¬ 
ing the order or by the full Commission. No petition was 
filed seeking relief on rehearing either before the Division 
or the full Commission. The District Court overruled a 
motion to dismiss for failure to pursue or exhaust the statu¬ 
tory remedy for a rehearing and retained jurisdiction. In 
sustaining the District Court, the Supreme Court held |(on 
page 282): “Despite the failure to apply for a rehearing 
the court had jurisdiction to entertain the suit,’- citing 
cases. “Whether it should have denied relief until all pos¬ 
sible administrative remedies had been exhausted wa[s a 
matter which called for the exercise of its judicial discre¬ 
tion. We canot say that in denying the motion to dismiss 
the discretion was abused.” 

2. The Federal Power Act does not afford appellant an 
adequate remedy. 

Each of the commissions, by its action, has unquestion¬ 
ably evinced a disposition to defy the findings or claims of 
the other with respect to the jurisdiction of appellant’s 
official corporate accounting records. 

The Federal Commission, by issuing its orders (Exs. 
7 and 9 to the complaint) has shown both a disposition 
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and an intent to ignore everything the State Commission 
has done with respect to those accounting records. On 
the other hand, the State Commission .is threatening to 
prosecute the appellant if it does not keep those records 
as adjusted by the order (Ex. 2 to the complaint) of that 
commission. Thus, the State Commission is disregarding 
everything the Federal Commission intends or has threat¬ 
ened to do with respect to those records. 

These were the circumstances which prompted the appel¬ 
lant to file its complaint, by which three controversies were 
stated and declaratory relief was sought. 

Lest sight be lost of the three controversies presented by 
the complaint, they will be repeated: (1) between the Fed¬ 
eral Commission and the appellant; (2) between the State 
Commission and the appellant, and (3) between the two 
commissions. All three of these controversies are with re¬ 
spect to the same subject matter—which of the two com¬ 
missions has jurisdiction over appellant’s official corporate 
accounting records. 

With respect to these controversies, appellant seeks a 
declaration that the Federal Commission had no jurisdic¬ 
tion over these records, and in the alternative, that the 
State Commission has no jurisdiction over them, and finally 
an order against the commission held not to have the juris¬ 
diction each has claimed, restraining it from asserting 
any power or authority over those records. The controver¬ 
sies and the relief sought are inseparably linked together. 
They may not be separated. 

It is evident that no tribunal can give the appellant the 
relief sought which would have the binding and conclusive 
effect desired unless the appellant and each of the commis¬ 
sions were before the tribunal and each accorded an oppor¬ 
tunity to be heard. Then, too, the entire relief could not be 
granted unless the tribunal possessed the power to issue the 
restraining order against the commission held not to have 
the power claimed by it. 


Even though it be assumed that the Federal Commission 
has the power to determine its jurisdiction, it cannot do 
more. It canot be successfully contended that the Federal 
Commission, under the Federal Power Act, has the po^er 
to issue a restraining order against the State Commission 
and thereby stop that commission from prosecuting the 
appellant under the state law for not observing its order. 

And an important part of the relief sought by the appel¬ 
lant is a restraining order against the State Commission in 
the event it should be held that that commission does not 
have the jurisdiction claimed by it. j 

Administrative procedure, in order to afford a remedy, 
must, like an adequate remedy at law, include the power to 
give the litigant the relief he seeks or it is no remedy. 

There is another circumstance which should receive Seri¬ 
ous consideration by this court. Should a State, a sovereign 
of equal dignity with the United States, be forced to try 
issues involving its fundamental authority before a Federal 
regulatory agency and then be deprived of the privilege of 
resorting to the courts? That is exactly what the District 

Court held. 

The scheme of regulation incorporated by the Congress 
in the Federal Power Act, the powers granted the Federal 
Commission, and the administrative procedure provided for 
the execution of those powers, certainly did not contem¬ 
plate, and much less did not specifically require, t!|iat a 
sovereign State must contest its constitutional sphere of 
influence and its area and object of regulation befoije the 

Federal Commission. | 

Then too, it was certainly not intended by Congress in 
creating the Federal Power Commission to require 4 Pub¬ 
lic utility to try out a question of jurisdiction of a State 
Commission before the Federal Commission. 

There is a principle of law, which the court below ap¬ 
parently overlooked, that prevents the relief accorded the 
appellant by the Federal Power Act from being adequate. 
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According to the record, the State Commission is not a 
party to the proceedings before the Federal Commission. 
Under the Federal Power Act, the appellant cannot make 
the State Commission a party. The only way it may be¬ 
come a party is to intervene. Therefore, whether it becomes 
a party rests entirely within the discretion and will of the 
State Commission. 

The rule seems to be well settled that a remedy “cannot 
be adequate if its adequacy depends upon the will of the 
opposing party.” Bank of Kentucky v. Stone, 88 F. 383,391. 
The above quotation was quoted and approved by the Su¬ 
preme Court in American Life Ins. Co. v. Stewart, 300 U. S., 
203, 215. 

In the case of Fredeyiberg v. Whitney, 240 F. 819, 823 
(Wash. Dist. Ct.), it was said: “In these days of industrial 
expansion, parties should have a right to have any issues 
which involves their financial status speedily adjusted, and 
this right should not be permitted to rest upon the discre¬ 
tion of the other party, and a legal remedy, to be adequate, 
must be a remedy which the party himself controls and can 
assert at the moment.” 

The appellant is not accorded any means whatever by 
which it may bring the State Commission into the proceed¬ 
ings pending before the Federal Power Commission. 

The Federal Power Act clearly does not provide nor af¬ 
ford the appellant any, much less an adequate, remedy for 
the settlement of the controversies involved and the grant¬ 
ing of the relief sought. 

3. The court erred in refusing to exercise jurisdiction 
even though an administrative remedy were available. 

While declaratory judgments are discretionary in the 
sense that they are controlled by the personal judgment of 
the court, this discretion is not an absolute one, but is sub¬ 
ject to review by the Appellate Court, and that court may 
substitute its judgment for that of the District Court. Delno 
v. Market St. By. Co., 124 F. (2d) 965, 968, (9th Cir., 1942). 
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It has frequently been said that the granting of relief 
under the declaratory judgment act is within the sound dis¬ 
cretion of the court. Even though this discretion is a 
judicial discretion, it must find its basis in good reason. 
Maryland Casualty Co. v. Faulkner, 126 F. (2d), 175, j(6th 

Cir. 1942). 

In Crosley Cory. v. Westvnghouse Elec. & Mfg. Co .j 130 
F. (2d) 474, (3rd Cir. 1942), the court said: “We do not 
overlook the fact that the jurisdiction of the district court 
under the Declaratory Judgment Act, 28 USCA §400 
is discretionary, Brillhart v. Excess Ins. Co. of America, 
1942, 62 S. Ct. 1173, 86 L. ed. However, this is a legal dis¬ 
cretion which must not be exercised arbitrarily but rather 
in accordance with fixed principles of law.” (Emphasis 
supplied.) 

Thus, it seems clear that the District Courts may not 
arbitrarily refuse to assume jurisdiction; that the discre¬ 
tion lodged in them is a legal discretion; that its exercise 
must be based on reason, and in accordance with fixed prin¬ 
ciples of law. 

In Maryland Casualty Co. v. Faulkner, 126 F. (2d) 175, 
178 (6th Cir. 1942), the court said: “Congress having 
conferred upon Federal Courts the power to grant declara¬ 
tory relief in an appropriate case, the right to it \s not 
lightly to be denied # * # . The remedy of a declaratory 
judgment wull be refused, granting the court has discre¬ 
tion to decline it, only if it will not finally settle the rights 
of the parties * * * . It will not be refused merely pn the 
ground that another remedy is available or because of 
the pendency of another suit if the controversy between 
the parties will not necessarily be determined in thatsuit.” 

(Emphasis supplied). ! 

In Excess Ins. Co. of America v. Brillhart, 121 Fj. (2d) 
776, 778, (10th Cir. 1941), the court held that a Federal 
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court may not refuse to assume jurisdiction merely on 
the ground that another remedy is available or because 
another suit is pending, if the controversy between parties 
will not necessarily be determined therein. Reversed on 
other grounds, 316 U. S. 491. 

The lower court in assigning failure to exhaust an admin¬ 
istrative remedy as one of the reasons for dismissing the 
complaint, overlooked the effect of Rule 57 of the Rules of 
Civil Procedure (28 USCA, following Sec. 723 (c)), and the 
force given that rule by the courts. This rule in part reads, 
“The existence of another adequate remedy does not pre¬ 
clude a judgment for declaratory relief in cases where it is 
appropriate.’’ 

In Delno v. Market St. Ry. Co., 124 F. (2d) 965, 968, 
(9th Cir. 1942), the court, in discussing the propriety of 
granting declaratory relief, said: “Regarding the propriety 
of granting the relief, the federal act merely authorizes 
declaration of rights and other legal relations ‘whether or 
not further relief is or could be prayed.’ Declaratory re¬ 
lief should not be refused merely because there is another 
adequate remedy, Federal Rules of Civil Procedure, Rule 
57, available to appellant. In Borchard Declaratory’ Judg¬ 
ments, 2d, 299, it is said: ‘The two principal criteria guid¬ 
ing the policy in favor of rendering declaratory judgments 
are (1) when the judment will serve a useful purpose in 
clarifying and settling the legal relations in issue, and 
(2) when it will terminate and afford relief from the un¬ 
certainty, insecurity, and controversy giving rise to the 
proceeding.’ ” 

In Dominion Elec. Mfg. Co. v. Wiegand, 126 F. (2d) 
172, 173 (6th Cir. 1942), the court said: “As noted in our 
decision in Employers’ Liability Assur. Corp. Ltd. v. 
Ryan, 109 F. (2d) 690, the presently’ prevailing view is 
that the declaratory judgment act furnishes an additional 
remedy which is not to be denied because of the pendency r 
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of another suit, a view now crystallized in Rule 57 of the 
Rules of Civil Procedure, 28 USCA, following Sec. 723 (c), 
which provides: ‘the existence of another adequate remedy 
does not preclude a judgment for declaratory relief in 

cases where it is appropriate. 

In Adams v. NYC and St. L. Ry. Co., 121 F. (2d) 308 
(7th Cir. 1941), the court held that railroad employees 
could maintain action for declaratory judgment defining 
their seniority rights regardless of remedy available to 
the employees before an administrative tribunal as pro¬ 
vided by the Railway Labor Act. i 

In Chicago Metallic Mfg. Co. v. Edward Katzmger Co., 
123 F. (2d) 518, 519, the court held that a motion to jdis- 
miss the complaint in an action for declaratory judgment, 
because the court was without jurisdiction, is equivalent to 
a demurrer and the court must accept as true all the allega¬ 
tions of the complaint, and on that basis determine whether 
the complaint presents a cause of action under the declara¬ 
tory judgment act. In that case the court said: “While it 
is true that granting of a declaratory judgment is di^cre- 
tionarv with the court and may be refused if it is being 
sought merely to determine issues involved in a case already 
pending, the mere pendency of another action betw’eep the 
parties, without more, is no basis for refusing a declaration. 
Columbian National Life Ins. Co. v. Foulke, 89 F. j(^d) 
261, and Maryland Casualty Co. v. Consumers Finance Ser¬ 
vice, 101 F. (2d) 514. ‘It is only where the court believes 
that more effective relief can and should be obtained b> 
another procedure, and for that reason a declaration) will 
not serve a useful purpose, that it is justified in refusing a 
declaration because of the availability of another remedy. 
Borchard Declaratory Judgments, 1934, p. 110.” 

The foregoing authorities are conclusive that a District 
Court may not refuse to assume jurisdiction undet the 
declaratory judgment act merely because of the pendency 
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of another suit or the availability of another remedy. Es¬ 
pecially is that true when the adequacy of the other remedy 
is questionable and uncertain as to whether full and com¬ 
plete relief may be granted or where the pending suit will 
not settle all of the issues involved. 

The pendency of an administrative action will have the 
same effect on the propriety of the court retaining juris¬ 
diction and granting declaratory relief as would the pen¬ 
dency of another suit. 14 Cyc. Fed. Procedure, Section 
7380, pp. 331-332. 

Since the remedy afforded by the Federal Power Act 
is not adequate, was not designed to determine the issues 
here presented, or to enforce or protect the rights here 
shown to be in jeopardy, the court below clearly should have 
retained jurisdiction and settled the serious controversies 
stated by the complaint. 

In addition to the use of the remedy afforded by the 
Declaratory Judgment Act, in spite of the availability of 
other remedies, shown by the authorities above cited, the 
courts under that act have retained and exercised jurisdic¬ 
tion and have settled controversies between a utility and 
state regulatory commissions involving threatened action 
in excess of the powers conferred upon the commissions. 

In Kentucky Natural Gas Cory. v. Public Service Coin¬ 
mission, 28 F. Sup. 509, (E. D. Ky. 1939), the gas corpora¬ 
tion brought an action for injunctive relief and a declara¬ 
tory judgment against the Kentucky Public Service Com¬ 
mission to which the Federal Power Commission was later 
made a party (the Federal Commission was dismissed be¬ 
cause it had not been properly served), claiming that the 
State Commission had disclosed its purpose to regulate the 
gas corporation’s business in Kentucky as an intrastate 
utility. The gas corporation contended that its business in 
Kentucky was immune from such regulation as threatened 
by the state commission for the reason that the corporation 
was engaged exclusively in interstate commerce and that 



the attempted regulation would interfere with that cbm- 
merce. 

In that case, the Kentucky Commission, by the issuance 
of a preliminary order (evidently of the character issued 
by the Federal Power Commission in the case at bar), 
claimed and asserted jurisdiction and power to regulate 
the activities of the gas corporation. Treating the issu¬ 
ance of the order as an assertion of power not possessed 
by the commission, the gas corporation brought suit fo^* a 
declaration that the Kentucky Commission had no jurisdic¬ 
tion or power over it. 

The court retained jurisdiction of the cause and isstied 
the declaration asked for, notwithstanding the fact that it 
was admitted that while the business of the gas corporation 
was predominantly interstate, it was also engaged in intra¬ 
state commerce. 

The court concluded that the jurisdiction to regulate tad 
been conferred by Congress upon the Federal Power Com¬ 
mission. The judgment of the District Court was affinhed 
by the Court of Appeals for the 6th Circuit (1941) in Public 
Service Commission v. Kentucky Natural Gas Cory., 119 
F. (2d) 417, the court saying that: “It appearing to us that 
the opinion of the District Judge in Kentucky Natural Gas 
Corporation v. Public Service Commission of Ky., D.C. 28 
F. Supp. 509, so fully considers and so correctly disposes of 
the legal issues involved on apposite and controlling au¬ 
thority, that the case should be and it is hereby affirmed 
upon the conclusions therein announced .’ 9 

The facts and circumstances involved in that case are 
not distinguishable, upon principle or otherwise, from those 
of the case at bar. The Kentucky statute under which the 
commission of that state was claiming and asserting juris¬ 
diction, like Section 313 (b) of the Federal Power Act, pro¬ 
vided that the parties to a proceeding before the Kentucky 
Commission, and in which a final determination was made, 
might petition for a rehearing. (Sec. 278-400 (3952^36) 
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Chapter 278 of the Ivy. Revised Statutes, 1944), and upon 
failure to secure relief through rehearing the parties could 
resort to the courts for a judicial review for the purpose of 
vacating or setting aside the order or determination on the 
ground that it is unlawful or unreasonable. 

Notwithstanding the provisions of the Kentucky statute 
affording the gas corporation complete relief from an un¬ 
lawful order of the Kentucky Commission, the District 
Court retained jurisdiction and granted the relief asked 
for, and the cause was affirmed by the Circuit Court of 
Appeals. 

e uck\ case, as in the case at bar, the action of 
the commission at the time the suit was filed had not pro¬ 
gressed further than the issuance of a preliminary order 
asserting and threatening to exercise jurisdiction and power 
to regulate. 

In Interstate Natural Gas Co. v. Louisiana Public Service 
Commission , 34 F. Supp. 980, the gas company brought suit 
for a declaratory judgment that it was not subject to the 
jurisdiction of the Louisiana Public Service Commission. 
At the time of the filing of the suit, the only thing the com¬ 
mission had done was to levy a fee against the gas company 
for the purpose of defraying the expenses of the investiga¬ 
tion of the company’s rates. The constitutionality of the 
act creating and empowering the commission was not at¬ 
tacked. The plaintiff merely sought a declaration that it 
was not subject to the provisions of the Louisiana act. The 
court held that the petition on its face presented an actual 
controversy that is, as to whether plaintiff is subject to 
the jurisdiction of the commission.” Under the facts devel- 
oped, the court held that the company was entitled to a 
declaratory judgment and that it was not subject to juris¬ 
diction of the commission. 

Like the Kentucky statute, the Louisiana Constitution, 
1921, Article 6, Section 5, gives a party aggrieved by an 
order of the Louisiana Commission the right of appeal to 
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the State District Court and an appeal from the District 
Court to the Supreme Court. In these appeals the lawful¬ 
ness as well as the reasonableness of the order of the cdm- 
mission may be determined. 

The District Court retained jurisdiction in both th^se 
cases and entered declaratory judgments that the respective 
state commissions were exceeding their jurisdiction in at¬ 
tempting to regulate the gas companies, notwithstanding 
the fact that the laws of the States of Kentucky and Louisi¬ 
ana afforded those companies an administrative remedy 
just as adequate and effective as the remedy provided'by 
the Federal Power Act. 

The position of the appellant here is identical with tjiat 
of the gas companies in both the Kentucky and Louisiana 
cases. There the companies alleged that the state comnjiis- 
sions were exercising jurisdiction in excess of that respec¬ 
tively possessed by them. Here the contention is that eitper 
the Federal Commission or the State Commission is exer¬ 
cising jurisdiction beyond that granted them. 

Since the case at bar presents a three-way controversy 
over the same object of regulation—accounting records— 
while the cases cited only involved a single controversy be¬ 
tween the gas companies and the State Commission, there 
would seem to be sounder logic and reason supporting an 
exercise of discretion to retain jurisdiction in the insljant 
case than was present in either of the gas cases. 

A consideration of the results in the gas cases and the 
disposition which the District Court made of the casi at 
bar, suggests several queries. Is it possible that the Fed¬ 
eral Commission and the State Commissions are not Sub¬ 
ject to a like result from the exercise of a sound judicial 
discretion? May it be said that sound reason under like 
circumstances would dictate a result in cases where the 
Federal Commission is sued quite the opposite from ibat 
dictated in cases involving a State Commission? Is thel ex¬ 
ercise of judicial discretion, which must be based ppon 
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reason and governed by fixed principles of law, either rea¬ 
sonable or legal when through such exercise the Federal 
Commission escapes jurisdiction of a Federal District Court 
while under like circumstances a State Commission is sub- 
jected to that jurisdiction 1 

In dismissing the cause for failure to exhaust an adminis- 
trative remedy, the court relied upon and followed the cases 
of Myers v. Bethlehem Shipbuilding Co., 303 U. S. 41 and 
Miles Laboratories v. Federal Trade Commission, 78 U. S. 
App. D. C., 326. 

The Myers ease was not brought under the Declaratory 
Judgment Act and it was decided May 2, 1938, before the 
new Federal Rules took effect on September 17, 1938. It 
will be recalled that Rule 57, as noted in some of the cases 
heretofore cited, provides that a cause seeking relief under 
the Federal Declaratory Judgment Act will not be dis¬ 
missed because of the availability of another remedy. With 
due deference, it is urged that the language in the Myers 

n availabili ty of the administrative 

remedy afforded by the National Labor Relations Act is 

dictum for the reason that the Court later in that opinion, 
as heretofore pointed out, held that because of the peculiar 
language found in the National Labor Relations let, the 
District Court was stripped of all jurisdiction of any mat¬ 
ters involving the enforcement of that act or the deter- 
mination of any facts with respect to its application. If 
the District Court, as the Supreme Court held in that case, 
ad no jurisdiction of the subject matter, it certainlv would 

dismetion nnSdlCtl0n ^ P ° Wer t0 ® Xercise a Judicial or legal 

?. ppears from facts of those cases 
hat the administrative remedy thought to have been avail- 

able was adequate, that all issues involved in either case 
could effectively be settled in the administrative proceed- 

an S L a rt?ef a e ^ administrative agencies had before them 
all parties necessary to settle the issues, and possessed the 
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power to grant the relief sought. In the case at bar, bn 
the other hand, aside from the fact that the Federal Com¬ 
mission has no power to construe the statutes here involved, 
that Commission did not have all the parties before it, and 
is powerless to settle and determine the issues betweenj it 
and the State Commission and between the appellant and 
the State Commission. 

The appellant is in a most anomalous situation. The State 
Commission has adjusted appellant’s accounts and has i*e- 
quired the adjustments to be recorded in its official corpo¬ 
rate accounting records and threatens to prosecute the 
appellant if it should change any of the adjusting entrj.es 
as so recorded. The threat of prosecution is based upon the 
claim that the State Commission has the exclusive jurisdic¬ 
tion over those records. The Federal Commission, ignor¬ 
ing the order of the State Commission and its claim of Ex¬ 
clusive jurisdiction and threat of prosecution, has issued 
orders (Exhibits 7 and 9 to the complaint) against the Ap¬ 
pellant requiring it to show cause why certain adjusting 
entries should not be made in the same records and accounts 
in which were entered, pursuant to the orders of the State 
Commission, the adjustments by it and over which it claims 
exclusive jurisdiction. The adjustments proposed by the 
Federal Commission would obliterate many, and 
all, accounts as adjusted by the State Commission, 
recorded at its direction. 

The uncertainty as to which commission has 
over appellant’s official corporate accounting records 
questionably will affect the course of the hearing before 
Federal Commission. If the adjustments ordered by 
Commission are not to be recorded upon appellant’s 
corporate accounting records, appellant’s course will no 
doubt be different from what it would be if they are to be so 
recorded. Until appellant knows who its accounting master 
is, it must be careful not to do, or propose to do, anything 
which might violate the State Commission’s order. In a 
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hearing before the Federal Commission, appellant cannot 
lose sight of the fact that the State Commission has threat¬ 
ened to prosecute it if that Commission’s orders are vio¬ 
lated. Appellant cannot have as free a hand in the pre¬ 
sentation of its cause before the Federal Commission as it 
would have if it knew who had control of its accounting 
records. On the other hand, if the State Commission does 
not have the jurisdiction claimed by it, the appellant will 
be free to fully develop its case before the Federal Commis¬ 
sion without regard to what the State Commission may 
have done or threatens to do. The appellant has the “right 
to raise the issue as to whether [its] conduct does or does 
not violate the criminal law and affect [its] property rights 
and is not required to wait indefinitely under suspen¬ 
sion, * * * .” Sunshine Mining Co. v. Carver , 41 F. Supp. 
60 (N. D. Idaho, 1941). 

As the Supreme Court said in Terrance v. Thompson , 
263 U. S. 197, 216, “They should not be obliged to take the 
risk of prosecution and fines and imprisonment and loss 
of property in order to secure an adjudication of tlieir 
rights.” 

A quotation from Professor Borchard's work on Declara¬ 
tory Judgments (2nd Ed.), pages 341 and 342, applies with 
much force to the situation now confronting the court. 

He savs: 

• 

“It would thus seem clear that in a case where 
several prayers for relief are possible, the court 
should not insist that a plaintiff adopt his most drastic 
and expensive remedy when a simple, mild, and in¬ 
expensive remedy will determine the issue and pre¬ 
serve his rights. The mere fact that a common law 
action of the standard type might have been brought 
is no ground at all for denying a declaration. A p\*e- 
ponderatingly consistent practice of fiftv vears has 
established this conclusion beyond the possibility of 
doubt. Self-restraint, the willingness to invoke arbi¬ 
tration and declaration of rights instead of hostilities 
and coercion, is a mark of civilization and should be 


encouraged, not discouraged. To conceive of the 
declaratory judgment as if it were an extraordinary 
remedv, or even an equitable remedy like injunction, 
not grantable when an ordinary or legal remedy is 
available, involves serious error. It is not supported 
by history or sound precedent, and its perpetuation, by 
further decisions would impair the valuable social 
functions which the declaratory judgment was Re¬ 
signed to perform. It allows improper technicalities 
to°defeat the administration of justice.” 

It is submitted that the court below arbitrarily exercised 
and abused its discretion in dismissing the cause for 
failure to exhaust a remedy afforded appellant by the 
Federal Power Act for the reasons: | 

(1) The United States District Court has jurisdic¬ 
tion over the subject matter of this controversy aris¬ 
ing under the Constitution and the laws of the Lnited 
States (24 USCA 41) and involving ^ construc¬ 
tion of the Federal Power Act (16 TJ. S. C. A. 8^4, 82o), 

(2) That the remedy provided by the Federal 
Declaratory Judgment Act is available, and wasl de¬ 
signed for the settlement of controversies such as 
here presented; 

(3) That the Federal Power Act provides! no 
remedy for the settlement thereof; and 

(4) That in anv event the availability of another 
remedv, actual, supposed or assumed, does not present 
the court from retaining jurisdiction and entering a 
declaratory judgment. 

III. 

The Court, After Determining That It Had No Jurisdiction, 
Had No Power to Proceed Further or to Determine 
Other Objections, Issues or Rights. 

The judgment entered in the case at bar creates an 
anomalous situation. After concluding that it had no juris¬ 
diction over the subject matter of the complaint, the court 
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should then and there have dismissed the cause. After 
concluding it had no jurisdiction, it had no power to exer¬ 
cise a judicial discretion not to retain jurisdiction because 
of failure to exhaust an administrative remedy, or to pass 
upon the merits of the case, and to assign these reasons for 
dismissing the complaint. A dismissed on the merits or for 
failure to exhaust an administrative remedy, is an exercise 
of jurisdiction which the court below held that it did not 
have. 

“In the absence of jurisdiction the court cannot pro¬ 
ceed at all, but must announce the fact and dismiss the 
cause.’’ 14 Am. Jur. p. 368, Sec. 168. 

“Upon determining that it has no jurisdiction the 
court not only may, but should refuse to proceed fur¬ 
ther or to determine other objections or issues or rights 
of the parties; * # 21 C.J.S. p. 179, Sec. 118. 

In Lonestar Finance Cory. v. Davis, 77 S.W. (2d) 711, 
714, the court (Civil Appeals of Texas), in discussing the 
action which should follow a determination that a court 
had no jurisdiction, said: 

“It is a matter of first consideration of any court to 
determine its own jurisdiction of a case and if lack of 
jurisdiction appears as a matter of law the court should 
dismiss the case without passing upon any other issue 
presented whether of law or fact.” 

In re Palmieri’s Estate, 8 Pac. (2d) 152, (Cal. Court of 
Appeals) presents a most interesting discussion on the 
power of the court after a determination that it had no 
jurisdiction. The opinion cites and quotes from the deci¬ 
sions of a number of courts which have had occasion to 
discuss the question. In that case the trial court, after 
determining that it had no jurisdiction, apparently under¬ 
took, as the court below did in the case at bar, to dispose 
of the issues as though it possessed full and complete juris¬ 
diction. The Appellate Court, in disposing of the matter, 
said: 
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“Want of jurisdiction means that the P r ° c f® < ** ns >i 
not properly before the court at all so that the coprt 
has no power, right or authority to proceed withfte 
determination of any matter therein involved. Wien 
it aDnears that the court has no jurisdiction, it has mo 
E? to proceed in any manner, but should dismiss the 

action FnuT. Camp, 94 Cal. 393, 29 P 
v Cady, 104 Cal. 288, 38 P. 81, 43 Am. St. Rep. 100), 
and hence when the court in this case det enM.ned that 
it was without jurisdiction, it determined that it had no 
power, right or authority to consider the general de- 
murrers to the petition since to do so would be to exer 
cise a iurisdiction which it had determined, thoughl er- 
roneously,That it did not possess. All the authorities 

are to this effect. * * * 

The rule is stated in the article on Courts in IS' Cor- 
nns Turis p. 854, Sec. 176, as follows: Lpon deter¬ 
mining that it has no jurisdiction the court may mot 
Enlv refuse to proceed further and determine other ob- 
iections or the rights of the parties, hut it is also^im- 
Droner to decide upon the sufficiency of other matters 
of°defensef and a fudgment.of dismissal for want of 
iurisdiction or without prejudice should be entered, 
after which the court has no authority to proceed: 

In Dippold v. Catklamet Timber Co., 98 0^183, 193 
P 911 the Supreme Court of Oregon said. _ 
court has determined that it has no jurisdiction of the 
subject matter of an action it cannot properly eonSider 
anv other question raised m the case. Th 
cr>p gln-n o- through Justice Bonham in the early cas 
Evans v. Christian , 4 Or. 37o, 61 i x , saia. " ™ * 

iurisdiction, either over the parties or the subject mat¬ 
ter of the cause, it is the duty of the court on its.'<iwn 
motion to refuse to proceed further. Any attempt to 
exercise * judicial functions otherwise than as author¬ 
ized by law would be a nullity, and an idle waste of 

time.* 

In Howard v. Kentucky L. & Mut. j^d 

B. Mon.) 282, the Court of Appeals of Kentucky mad 
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presented to it a question very similar to that here in¬ 
volved. In that case, as here, the trial court errone- 
ouslv decided that it had no jurisdiction of the cause. 
At page 288, 13 B. Mon. that court said: The circuit 
court having decided that it had no jurisdiction m the 
case, it was improper for it to decide upon the sum- 
ciencv of the other matters of defense relied upon in 
the answer; for it was immaterial, if the court had no 
jurisdiction, whether they constituted a valid defense 
to the action or not; and the fact that the plaintiff had 
filed a demurrer to that part of the answer did not 
authorize the court to decide the question which it pre¬ 
sented/ * * * 


We conclude that by its determination that it was 
without jurisdiction the trial court determined that it 
had no power or authority to pass on any other ques¬ 
tion or take any judicial action in the proceeding except 
to dismiss the petition for want of jurisdiction This 
being so, we must assume that the trial court did not 
pass on the general demurrers and would not have 
granted leave to amend the petition since to do eithei 
would be to exercise a jurisdiction which it expressly 
determined that it did not possess. 


In Maryland Casualty Co. v. United Corp., Ill F. (2d) 
443-445 (1st Cir., 1940), the court held that: “Since the 
complaint was dismissed on the mistaken ground of lack of 
jurisdiction, the judgment appealed from should not be af¬ 
firmed even if there existed adequate grounds on which the 
complaint might have been dismissed as a matter of dis- 


From the foregoing authorities it is evident that the 
court below, after determining that it had no jurisdiction 
of the subject matter of the complaint, had no power to de¬ 
termine or conclude, or to attempt to determine or conclude 
any other issues or matters involved. In doing so, as the 
authorities conclusively show, the court erred. The effect of 
the foregoing authorities also is that a comment by the court 
on other issues after determining its lack of jurisdiction is 
a mere gratuity or a declaration without effect. In re 
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Braver , 51 F. (2d) 123, 125. Affirmed in Detroit Trust Qo. 
v. Dunitz, 59 F. (2d) 905, (6th Cir., 1932). j 

Therefore, unless the statements in the memorandum 
opinion with respect to the existence of, and failure to ex¬ 
haust, an administrative remedy and with respect to tjhe 
substantive question are treated as gratuities and declara¬ 
tions without effect, and the judgment of the court below 
is construed as merely dismissing the complaint for wantjof 
jurisdiction, the cause must be reversed irrespective of 
whether the court had jurisdiction over the subject matter. 

i 

IV. 

The Substantive Question Stated by the Complaint 
Has Not Been Settled Against the Appellant. 

As heretofore pointed out, the court below, after con¬ 
cluding that it had no jurisdiction over the subject matter 
of the complaint, said: “Finally, the substantive question 
raised by the plaintiff and cross complainants appear^ to 
have been settled adversely to their contention.” 

1 . The Federal Commission has no jurisdiction over 
appellant’s official corporate accounting records. , 

Since the court below undertook to deal with the merits 
of the case, appellants will do likewise, although that ques¬ 
tion should not be before this Court now. 

Section 301 (a) of the Federal Power Act (16 U$CA 
825), specifically excludes from the Federal Commission 
jurisdiction over such of appellant’s accounts and records 
as are required to be kept by or under the authority of 
the laws of the State of Arkansas. This section reads as 

follows: 

“Section 301.(a) Every licensee and public utility 
shall make, keep and preserve for such periods, ;such 
accounts, records of cost-accounting procedures, cor¬ 
respondence, memoranda, 'ipapers, books, and other 
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records as the Commission may by rules and regula¬ 
tions prescribe as necessary or appropriate for pur¬ 
poses of the administration of this Act, including ac¬ 
counts, records, and memoranda of the generation, 
transmission, distribution, delivery, or sale of electric 
energy, the furnishing of services or facilities in con¬ 
nection therewith, and receipts and expenditures with 
respect to any of the foregoing: Provided, however, 
That nothing in this Act shall relieve any public 
utility from keeping any accounts, memoranda, or 
records which such public utility may be required to 
keep by or under authority of the laws of any State. 
The Commission may prescribe a system of accounts 
to be kept by licensees and public utilities and may 
classify such licensees and public utilities and pre¬ 
scribe a system of accounts for each class. The Com¬ 
mission, after notice and opportunity for hearing, may 
determine by order the accounts in which particular 
outlays and receipts shall be entered, charged or 
credited. The burden of proof to justify every ac¬ 
counting entry questioned by the Commission shall 
be on the person making, authorizing, or requiring 
such entry and the Commission may suspend a charge 
or credit pending submission of satisfactory proof in 
support thereof. ’’ (Emphasis supplied.) 

The proviso clause of this section, if given any effect 
whatever, definitely and certainly excludes from the Fed¬ 
eral Commission all power and authority over “accounts, 
memoranda, or records which such public utility may be 
required to keep by or under authority of the laws of any 
State.” 

It is axiomatic that accounts and records would not and 
could not be kept “by or under the authority of the laws 
of any State,” if the Federal Commission has any power 
or authority over them, the entries made therein or the 
information to be reflected thereby. 

If there is any possible doubt as to the purpose or effect 
of the proviso clause, resort may be had to the Con¬ 
gressional policy for enacting the Federal Power Act. 
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Connecticut Light & Lower Company v. Federal Pou\er 
Commission , 324 U. S. 515, 525-527. Section 201 (a) of the 
Federal Power Act (49 Stat. 847, 16 USCA, 824 (a), page 
i of Appendix to this Brief), declares that it was the policy 
of Congress to extend Federal regulation “only to those 
matters which are not subject to regulation by the States.” 
The policy clause of Section 201 (a) and the proviso clause 
of 301 (a), when read together, are conclusive that the 
Federal Commission has no power, and authority over ap¬ 
pellant's official corporate accounting records if they hre 
required to be kept by or under the authority of the laws 

of the State of Arkansas. j 

At this time, the court is not concerned with the ques¬ 
tion of whether Congress could have given the Federal 
Commission power and authority over the records in ques¬ 
tion. It is only concerned with what Congress did, and 

not what it might have done. j 

The State of Arkansas has very definitely and certainly 

required that the appellant keep its official corporate ac¬ 
counting records by and under the authority of the sljate. 

The appellant is a corporation organized and existing 
under the laws of the State of Arkansas. Exclusively m 
that state, it is engaged in the public utility business Its 
business is predominantly local and intrastate and e 
greater portion of its property is used exclusively in intra¬ 
state business (Joint Appendix, pp. 2, 4-5.) 

Thus, the appellant, its business, accounts and records 

are all subject to the reserved powder of the State of Arkan¬ 
sas to regulate and supervise its internal affairs. 

The Arkansas Department of Public Utilities, the prede¬ 
cessor of the Arkansas Public Service Commission, one of 
the defendants in this cause, was created and empowered 
by Act 324 of the Acts of the General Assembly of Arkan¬ 
sas, approved April 2,1935 (Arkansas Statutes Sec. 2071). 
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This Act gives the Department broad and comprehensive 
powers. 

“It (the Department) was established by the legislature 
to act for it and it has the same power the legislature would 
have if acting within the pow’er conferred by the Act.” The 
Department of Public Utilities v. Ark. La. Gas Co., 200 
Ark. 983. 

Among the powers conferred upon the Department is 
that to make reasonable rules pertaining to accounting of 
public utilities and to “establish a uniform system of ac¬ 
counts to be kept by any public utility subject to its juris¬ 
diction, or may classify said public utilities and may estab¬ 
lish a system of accounts for each class and the Department 
may prescribe the manner in wdiich such accounts shall be 
kept.” (Arkansas Statutes, Sections 2071 and 2085, Ap¬ 
pendix to Brief, pp. iv-v.) 

Acting under the foregoing authority the State Commis¬ 
sion has adopted a uniform system of accounts for electric 
utilities and has required the appellant to observe the same 
in keeping its accounting records. (Exhibit 1 to the com¬ 
plaint.) 

Section 2121 (a) of the Arkansas Statutes requires every 
public utility to obey and comply with the requirements of 
the Act and every order, decision, direction, rule or regula¬ 
tion made or prescribed by the Department. Section 2121 
(b) subjects any public utility* violating any of the provi¬ 
sions thereof or any orders, directions, etc., of the Commis¬ 
sion to a fine of not less than $100 nor more than $1,000 for 
each such offense. Section 2122 makes each dav of continu- 
ing violation a separate offense. (Appendix to Brief, p. v.) 

The defendant Arkansas Public Service Commission is 
a successor to the Arkansas Department of Public Utilities 
and succeeded to all of its power and authority. See Act 40, 
of the Acts of the General Assembly of Arkansas, approved 
February 12, 1945. (Arkansas Acts of 1945, p. 77). 



The State Commission (Exhibit 2, p. 3 to the complaint), 
in discussing the jurisdiction conferred upon it by said Act 
324 said: 


“The Department has jurisdiction to ‘establish a uni¬ 
form system of accounts ’ to be kept by Respondent and 
to ‘prescribe the manner in which such accounts shall 
be kept.’ The Department, therefore, finds that it has 
jurisdiction to prescribe the manner in which the Re¬ 
spondent keeps its corporate books, accounts and rec¬ 
ords, and that the books, records and accounts so 
prescribed by this Department shall be the official cor¬ 
porate accounts and records of the Company. Its juris¬ 
diction over Respondent and its electric and other 
operations is complete and comprehensive and the De¬ 
partment is the only regulatory authority having sifeh 
all-inclusive jurisdiction. 


‘ ‘ The Department is given power to supervise, regu¬ 
late, restrict and control the issuance of stocks, bonds, 
notes and other evidence of indebtedness by all public 
utilities doing business in Arkansas. 


“The Act expressly provides that ‘every public utility, 
and every person or corporation, shall obey and com¬ 
ply with each and every requirement of the Act and of 
every order, decision, direction, rule or regulation mkde 
or prescribed by the Department in all matters herein 
specified, or any other matter in any way relating to or 
affecting the business of any public utility.’ 


“The foregoing powers of the Department were sus¬ 
tained bv the Arkansas Supreme Court in DepL of 
Public Utilities v. The Ark. La. Gas Co., 200 Ark. 983.” 
(Emphasis supplied.) 

The quotation from the State Commission’s order is a 
clear and unequivocal holding that the laws of the State of 
Arkansas require the appellant to keep its official corporate 
accounting records under the jurisdiction and power of j the 
Department and as prescribed by it, and that the accounts 
and records so prescribed shall be the appellant’s official 
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corporate accounts and records. The language quoted 
amounts to a construction of the Arkansas statute by those 
charged with its execution. If there should be any doubt 
as to the meaning and purpose of the Arkansas statute, and 
the appellant urges there is none, a construction thereof 
by those charged with its enforcement should not be over¬ 
turned by the Federal courts except for cogent reasons, 
United States v. Chicago NS & MR Co., 288 U.S. 1, or un¬ 
less such construction is clearly erroneous. United States 
v. Johnston, 124 U.S. 236. The Supreme Court has even 
held that the construction of a state statute by public offi¬ 
cers of a state should perhaps be regarded as decisive in 
a case of doubt. Union Ins. Co. v. Hodge, 21 How. 35. 

There is no doubt that the State Commission in its order 
(Exhibit 2 to the complaint), exercising the powers con¬ 
ferred upon it by the Arkansas statute, specifically directed 
and ordered the appellant to keep its official corporate ac¬ 
counting records under the supervision and direction of 
the State Commission and in accordance with the adjust¬ 
ments and entries as approved and directed to be made 
therein by that commission. 

Should there be any doubt of the meaning of the statute 
as interpreted by the State Commission, that doubt is re¬ 
solved in favor of the construction given by the Commission 
by the Circuit Court of Pulaski County, Arkansas. That 
court, on review of the order of the State Commission with 
respect to the power and authority of that Commission, used 
the following language: 

“The Company is an Arkansas corporation. It de¬ 
rives its powers and privileges from the sovereignty of 
the state, including the rights to issue its securities, 
to exercise the power of eminent domain, to occupy 
highways, streets and alleys, and to furnish the people 
of the state with electric service. It derives its reve¬ 
nues from the people of this state, and consumers, as 
well as investors, look to the state and its established 
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regulatory agency for the proper safeguarding of hll 
interests. 

The order must be judged with recognition of the 
fact that the jurisdiction of the Department over the 
Company is complete. In addition to jurisdiction over 
the rates and charges of the^ Company, it must approve 
the issuance of securities, it has power to determine 
the adequacy of service, to require changes in service 
facilities or extensions of service, to grant or with¬ 
hold certificates of convenience and necessity for new 
construction and operations, and has complete author- 
ity over the accounting of the Company and its hooks 
and records. This guardianship of all these interre¬ 
lated interests in the Company and its operations, ahd 
the fact, as remarked in the opinion of the Department, 
that it is the only regulatory authority having such 
jurisdiction, emphasizes the importance of the Depart¬ 
ments supervision.” (Ex. 3 to Complaint). 

It is submitted that the language quoted sustains and 
affirms the findings of the State Commission that the laws 
of the State of Arkansas require appellant to keep its offi¬ 
cial corporate accounting records under and by authority 
of the laws of that state. 

While the Circuit Court is not the highest court of the 
State of Arkansas, it is the highest court of that state 
which has had occasion to pass upon the particular question 
and statute involved. 

Therefore, the construction of the Arkansas statute by 
the State Commission and by the Circuit Court should, in 
this case, conclusively establish that appellant is required 
to keep its official corporate accounting records “hy or 
under the authority of the laws of the State of Arkansas. 

Since the Federal Power Act specifically excludes from 
the jurisdiction of the Federal Commission any authority 
over appellant’s accounting records which are required to 
be kept by or under the Arkansas law, and since appellant’s 
official corporate accounting records are required to be 
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kept and are actually kept under the Arkansas law, it neces¬ 
sarily follows, if any effect whatever is to be given to the 
proviso clause of Section 301 (a) of the Federal Power 
Act, that the Federal Commission has no jurisdiction over 
those records, and that the appellant is entitled to a declara¬ 
tion to that effect. 

The court below was of the opinion that the question of 
jurisdiction of the Federal Commission over the records 
involved was settled adversely to the appellant by North¬ 
western Elec. Co. v. Federal Power Commission, 321 U. S. 
119. A study of the opinion in that case discloses that the 
facts and issues presented here were not considered or dis¬ 
cussed by the court in that case and did not influence the 
opinion of the court. Among other things, the facts in the 
Northwestern case were not such as to make applicable the 
proviso clause of Section 301 (a) of the Federal Power Act, 
the regulatory authorities of Oregon and Washington hav¬ 
ing adopted the viewpoint of the Federal Power Commis¬ 
sion and having filed amicus curiae briefs in the lower court 
supporting that viewpoint. 

In the Northwestern case no interested State Commission 
was contesting the power and authority asserted or exer¬ 
cised by the Federal Commission, nor had a State Com¬ 
mission specifically required the accounting company to 
keep its official corporate accounting under State law in 
a manner conflicting with the Federal Power Commission’s 
requirements, while here the showing is made that the 
State of Arkansas by statute requires appellant to keep its 
official corporate accounting records under and by the au¬ 
thority of the laws of that state, and that the state has 
exercised that power and has officially, by order of its regu¬ 
latory agency, prescribed the keeping of those records and 
the specific adjustments and entries to be made therein in 
a manner obviously in direct conflict with the requirements 
of the Federal Commission. 
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The force and effect of the proviso clause of Section 301 
(a) of the Federal Power Act was not mentioned or dis¬ 
cussed by the court in the Northwestern case. Perhaps the 
reason for this failure was the absence from that case of tjhe 
facts and requirements present here—the specific require¬ 
ments of the state that official aeounting records be kep. 
by and under the laws of that state. This requirement of 
state law is necessary to make operative and effective the 
proviso clause of Section 301 (a) of the Federal Power 

jA*ct 

Even though, as the Supreme Court said in the North¬ 
western case, action by a State Commission in the account¬ 
ing field is “subordinate to Congress’ appropriate exercise 
of”the commerce power” it is apparent that Congress has 
not so exercised its commerce power in the accounting field 
and with respect to appellant’s accounts, but, on the con¬ 
trary, has by express statutory language—the proviso 
clause of Section 301 (a) of the Federal Power Act—left 
unimpaired the primary and plenary accounting authority 
of the State of Arkansas over appellant’s official corpo¬ 
rate accounting records. . 

As heretofore mentioned, we are not discussing the power 
of Congress in this accounting field, but rather the force 
and effect of the proviso clause of Section 301 (a), and it is 
submitted that although Congress may have possessed the 
power to subordinate State Commissions to the power of 
the Federal Commission in the accounting field, it did not do 
so with respect to official records required to be kept by or 

under state law. I , 

In the Northwestern case the court held that the Federal 
Commission’s order did not “purport presently to affect or 
constrain action bv the states within their fields.” In that 
case the Circuit Court, 125 Fed. (2d) 882, 886, had not; con¬ 
sidered or ruled upon the issue of conflicting controls , over 
the primary, dominant and principal accounts of the com- 
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pany but held: “Petitioner may keep such other accounts 
as it desires. The present regulation only requires a par¬ 
ticular system of accounts to be kept, not that other systems 
shall not be kept” (Emphasis supplied.) Here, however, 
the Federal Commission seeks not only to constrain but to 
override specific state action with respect to appellant’s 
official corporate accounting records. No such mandate has 
been given the Federal Commission by the Congress. The 
State Commission, not the Federal Commission, patently 
has jurisdiction with respect to the appellant’s primary, 
dominant and principal books of accounts. 

It is submitted that, the Northwestern case did not decide 
the issue here involved. The opinion in that case is clearly 
distinguishable both on facts and principle from the case 
at bar. 


CONCLUSION 

In conclusion, appellant respectfully submits: 

(1) That the District Court had jurisdiction of the subject 
matter of the complaint and erred in holding that it 
did not; 

(2) That the Federal Power Act does not afford appellant 
an adequate or any administrative remedy for the set¬ 
tlement of the controversies involved; 

(3) That the mere failure of appellant to exhaust a sup¬ 
posed or assumed administrative remedy did not justify 
the court in refusing to exercise jurisdiction and to 
grant relief under the Declaratory Judgment Act; 

(4) That the court should have retained jurisdiction and 
clarified the uncertain and perilous position confront¬ 
ing appellant by determining which of the two com¬ 
missions had jurisdiction over appellant’s official cor¬ 
porate accounting records; 
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(5) That the cause should be reversed and remanded with 
instructions 

(a) to retain jurisdiction and to hear and determine 
the issues, or 

(b) to dismiss the cause for want of jurisdiction of 
the subject matter and not to exercise a discretion 
with respect to any other matter or to attempt a 
disposition of the cause on its merits. 

| 
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Declaratory Judgment Act 

(49 Stat. 1027, Judicial Code, § 274(d), 28 U.S.C.A. 400). 

(1) In cases of actual controversy (except with respect |to 
Federal taxes) the courts of the United States shall have 
power upon petition, declaration, complaint, or other apprjo- 
priate pleadings to declare rights and other legal relations 
of any interested party petitioning for such declaration, 
whether or not further relief is or could be prayed, and subh 
declaration shall have the force and effect of a final judg¬ 
ment or decree and be reviewable as such. 

(2) Further relief based on a declaratory judgment or 
decree may be granted whenever necessary or proper. The 
application shall be by petition to a court having jurisdic¬ 
tion to grant the relief. If the application be deemed suffi¬ 
cient, the court shall, on reasonable notice, require ahy 
adverse party, whose rights have been adjudicated by the 
declaration, to show cause why further relief should not be 
granted forthwith. 

I 

(3) When a declaration of right or the granting of further 
relief based thereon shall involve the determination jof 
issues of fact triable by a jury, such issues may be sub¬ 
mitted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be re¬ 
quired or not. (Mar. 3, 1911, c. 231, § 274d, as added Jupe 
14, 1934, c. 512, 48 Stat. 955, and amended Aug. 30, 1935, i c. 
829, $ 405, 49 Stat. 1027.) 

Excerpts From the Federal Power Act i 
(49 Stat. 847, 854, 16 U.S.C.A. §§ 824, 825.) 

§ 201. (a) It is hereby declared that the business of trans¬ 
mitting and selling electric energy for ultimate distribution 
to the public is affected with a public interest, and that Fed¬ 
eral regulation of matters relating to generation to the ex¬ 
tent provided in this Part and the Part next following afid 
of that part of such business which consists of the transmis¬ 
sion of electric energy in interstate commerce and the sdle 
of such energy at wholesale in interstate commerce is neces¬ 
sary in the public interest, such Federal regulation, hopr- 
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ever, to extend only to those matters which are not subject 
to regulation by the States. (16 U.S.C.A. § 824(a).) 

§ 301. (a) Every licensee and public utility shall make, 

keep, and preserve for such periods, such accounts, records 
of cost-accounting procedures, correspondence, memoranda, 
papers, books, and other records as the Commission may by 
rules and regulations prescribe as necessary or appropriate 
for purposes of the administration of this Act, including 
accounts, records, and memoranda of the generation, trans¬ 
mission, distribution, delivery, or sale of electric energy, 
the furnishing of services or facilities in connection there¬ 
with, and receipts and expenditures with respect to any of 
the foregoing: Provided , however , That nothing in this 
Act shall relieve any public utility from keeping any ac¬ 
counts, memoranda, or records which such public utility 
may be required to keep by or under authority of the laws 
of any State. The Commission may prescribe a system of 
accounts to be kept by licensees and public utilities and may 
classify such licensees and public utilities and prescribe a 
system of accounts for each class. The Commission, after 
notice and opportunity for hearing, may determine by order 
the accounts in which particular outlays and receipts shall 
be entered, charged, or credited. The burden of proof to 
justify every accounting entry questioned by the Commis¬ 
sion shall be on the person making, authorizing, or requiring 
such entry, and the Commission may suspend a charge or 
credit pending submission of satisfactory proof in support 
thereof. (16 U.S.C.A., § 825(a).) (Emphasis supplied.) 

§ 313. (b) Any party to a proceeding under this Act ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the Cir¬ 
cuit Court of Appeals of the United States for any circuit 
wherein the licensee or public utility to which the order 
relates is located or has its principal place of business, or 
in the United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for re¬ 
hearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall forthwith be served upon 
any member of the Commission and thereupon the Com¬ 
mission shall certify and file with the court a transcript of 


the record upon which the order complained of was entered. 
Upon the filing of such transcript such court shall have 
exclusive jurisdiction to affirm, modify, or set aside such 
order in whole or in part. No objection to the order of Jthe 
Commission shall be considered by the court unless spch 
objection shall have been urged before the Commissioh in 
the application for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Commis¬ 
sion as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the cburt 
for leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for 
failure to adduce such evidence in the proceedings before 
the Commission, the court may order such additional evi¬ 
dence to be taken before the Commission and to be adduced 
upon the hearing in such manner and upon such terms land 
conditions as to the court may seem proper. The Commis¬ 
sion may modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall file with| the 
court such modified or new findings which, if supported by 
substantial evidence, shall be conclusive, and its recom¬ 
mendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part 
an v such order of the Commission^ sh&ll be fiiml* subject 
to review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U.S.C., title 28, secs. 
346 and 347). (16 U.S.C.A., §825 1) 

§315. (a) Any licensee or public utility which willfully 
fails within the time prescribed by the Commissioh, to 
comply with any order of the Commission, to hie anv 
report required under this Act or any rule or regulation of 
the Commission thereunder, to submit any information oi 
document required by the Commission in the course of an 
investigation conducted under this Act, or to appear b\ an 
officer or agent at any hearing or investigation in response 
to a subpoena issued under this Act, shall forfeit t<) the 
United States an amount not exceeding $1,000 to be fixed 
by the Commission after notice and opportunity for hear¬ 
ing. The imposition or payment of any such forfeiture shall 
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not bar or affect any penalty prescribed in this Act but 
such forfeiture shall be in addition to any such penalty. 
(16 U.S.C.A., §825n (a).) 

§ 316. (a) Any person who willfully and knowingly does 
or causes or suffers to be done any act, matter, or thing 
in this Act prohibited or declared to be unlawful, or who 
willfully and knowingly omits or fails to do any act, mat¬ 
ter, or thing in this Act required to be done, or willfully 
and knowingly causes or suffers such omission or failure, 
shall, upon conviction thereof, be punished by a fine of not 
more than $5,000 or by imprisonment for not more than 
two years, or both. 

(b) Any person who willfully and knowingly vio¬ 
lates any rule, regulation, restriction, condition, or order 
made or imposed by the Commission under authority of 
this Act, or any rule or regulation imposed by the Secre¬ 
tary of War under authority of Part I of this Act shall, 
in addition to any other penalties provided by law, be pun¬ 
ished upon conviction thereof by a fine of not exceeding 
$500 for each and every day during which such offense 
occurs. (16 U.S.C.A., §825o.j 

Excerpts From the Statutes of Arkansas (1937) 

§ 2071. Powers and jurisdiction, (a) The Department here¬ 
in created is hereby vested with the power and jurisdiction, 
and it is hereby made its duty to supervise and regulate 
every public utility in this Act defined, and to do all things, 
whether herein specifically designated, that may be neces¬ 
sary or expedient in the exercise of such power and jurisdic¬ 
tion, or in the discharge of its duty. 

****** 

(c) The Department is hereby empowered, after hearing 
and upon notice, to make, and from time to time, in like man¬ 
ner, alter or amend such reasonable rules pertaining to the 
operation, accounting, service and rates of public utilities, 
and of the practice and procedure governing all investiga¬ 
tions by, and hearings and proceedings before the Depart¬ 
ment, as it may deem proper and not inconsistent with this 
Act. 



§ 2085. Uniform system of accounts may be required. The 
Department, by order, may establish uniform system of ac¬ 
counts to be kept by any public utility subject to its juris¬ 
diction, or may classify said public utilities and establish 
a svstem of accounts for each class, and the Department 
mav prescribe the manner in which such accounts shall be 

kept. 

! 

§ 2121. All persons shall comply with provisions of this 
Act. (a) Every public utility, and every person, or. cor¬ 
poration, shall obey and comply with each and every re¬ 
quirement of this Act and of every order, decision, direc¬ 
tion, rule or regulation made or prescribed by the Depart¬ 
ment in the matters herein specified, or any other matter m 
anv way relating to or affecting the business of any public 
utility, and shall do everything necessary or proper in order 
to secure compliance with, and observance of, every such 
order, decision, direction, rule or regulation by all officers, 
agents, and employees of every public utility. 

(b) Any person or corporation which violates any provi¬ 
sion of this Act or fails to comply with every lawful order, 
decision, direction, rule or regulation made or prescribed 
by the Department, or any part or provision thereof, s^all 
be deemed guilty of a misdemeanor and upon conviction, 
subject to a penalty of not less than $100 nor more than 
$1,000 for each such offense. 

^ 2122. Each day violation a separate offense. Each viola¬ 
tion of anv of the provisions of this Act or of any lawful 
order or rule of the Department, or any part or portion 
thereof by any corporation or person, is a separate and 
distinct offense, and in case of a continuing violation after 
a first conviction each day’s continuance thereof shall be 
deemed to be a separate and distinct offense. 
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Counter-statement of the case--- 

Summary of argument- 

Argument_ 

I. There is but a single controversy presented by the record and 

that controversy stems from a disagreement between the 
staff of the Federal Power Commission and appellant respect¬ 
ing the proper reclassification of appellant’s accounts.- 

A. The Federal Power Commission has not taken a posi¬ 

tion and has not made a determination or decision 
upon any question concerning the reclassification 
of appellant’s accounts- 

B. The motion to dismiss admits the verity of facts 

well pleaded and no more- 

II. The Federal Power Act provides a full, adequate and complete 

remedy to appellant for the administrative determination of 
its disagreement with the staff of the Federal Power Com¬ 
mission concerning the proper reclassification of its accounts.. 
The accounting jurisdiction and authority of the Federal 
Power Commission which appellant questions have 
been settled by the uniform decisions of the courts, 

including the United States Supreme Court.- 

IIL The United States District Court does not have jurisdiction 
over the subject matter of the complaint- 

A. Such action as the Federal Power Commission has 

taken with respect to a determination of the dis¬ 
agreement between the staff of the Commission and 
appellant concerning the proper reclassification 
of appellant’s accounts, is procedural and inter¬ 
locutory in nature and not subject to judicial 

review_ 

B. Appellant has not exhausted its administrative 

remedy and accordingly is not entitled to judicial 

relief- 

C. The provisions of the Federal Power Act for review 

of the Commission’s orders in United States Cir¬ 
cuit Courts of Appeals are exclusive and United 

States District Courts have no jurisdiction. 

IV. The Federal Declaratory Judgment Act does not confer upon 
the District Court any jurisdiction which it does not other¬ 
wise possess- 

A proper case was not presented to the Court below for 

issuance of a declaratory judgment.. 

Conclusion___ 
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UmteiJ states Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9125 

Arkansas Power & Light Company, appellant 

v. 

Federal Power Commission et al, and The Department 
of Public Utilities of the State of Arkansas et al, 
appellees * _ 

BRIEF FOE APPELLEES FEDERAL POWER COMMISSION AND 
LELAND OLDS, CLAUDE L. DRAPER AND NELSON LEE SMITH, 
AS COMMISSIONERS OF THE FEDERAL POWER COMMISSION 


counter-statement of the case 

This is an appeal by Arkansas Power & Light Company from 
an order of the United States District Court for the Distnci 
of Columbia dismissing, for lack of jurisdiction, (1) a complaint 
by appellant seeking an injunction and a declaratory judgment 
against the Federal Power Commission and Basil Manly, Le- 
land Olds, Claude L. Draper, Nelson Lee Smith, and John Wj. 
Scott, as Commissioners of the Federal Power Commission, 1 
and (2) a cross-claim of like tenor filed by the Department of 
Public Utilities of the State of Arkansas, and the Commission 
ers thereof, who were also named as defendants in the Court 
below. 2 No appeal has been taken by the cross-claimants. 

The order of the District Court dismissing the complaint and 
cross-claim (Joint App., p. 44), which is before this Court 
__ 

1 Since entry of the order by the Court below on June 14, 1945, Basil 
Manly and John W. Scott have resigned as Commissioners of the Federal 
Power Commission. 

*The Department of Public Utilities has been succeeded by Arkansas 
Public Service Commission. 


(1) 
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upon appeal, was entered upon a motion to dismiss the com¬ 
plaint and cross-claim on the grounds (1) that the Court does 
not have jurisdiction over the subject matter, and the method 
of judicial review provided by Section 313 (b) of the Federal 
Power Act (49 Stat. 860), U. S. C., Title 16, § 825J (b), for 
review, by petition, of the Commission’s orders in the United 
States Circuit Courts of Appeals and the Court of Appeals for 
the District of Columbia, is exclusive, (2) that the action so 
far taken by the Federal Power Commission is procedural and 
interlocutory and not subject to judicial review, (3) that the 
appellant and the cross-claimants have not exhausted their 
administrative remedies and, accordingly, are not entitled to 
judicial relief, (4) that no claim is stated upon which relief 
can be granted inasmuch as the Commission’s jurisdiction over 
“public utilities,” including appellant, is not affected by the 
accounting requirements of State law, and (o) that the ques¬ 
tion sought to be raised has been settled by uniform decisions 
of the courts, including the decision of the United States Su¬ 
preme Court in Northwestern Electric Co. v. Federal Power 
Commission, 321 U. S. 119 (Joint App., pp. 40-41). 

The Court below based its order dismissing the complaint 
and cross-claim primarily on the ground that the method of 
judicial review provided by Section 313 (b), by filing, in the 
appropriate Circuit Court of Appeals, a written petition for 
review praying that the order of the Commission be modified 
or set aside, is exclusive; and further on the grounds that the 
Federal Declaratory Judgment Act does not enlarge the juris¬ 
diction of the Court below and confer upon its jurisdiction to 
review action of the Federal Power Commission which it does 
not have under the Federal Power Act; that the appellant and 
the cross-claimants had not exhausted their administrative 
remedies under the Federal Power Act; and, finally, that “the 
substantive question raised by the plaintiff and cross-claim¬ 
ants appears to have been settled adversely to their contention” 
in Northwestern Electric Co. v. Federal Power Comrrtission , 
321 U. S. 119 (Joint App., pp. 41-43). 

The following are the substantial facts which gave rise to 
appellant’s action: 
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On June 3,1940, appellant filed with the Federal Power Com- , 
mission a reclassification of its accounts (Ex. 6 to complaint, 
p. 1). The staff of the Commission, after a field examination 
and audit of such reclassification of accounts, embodied the re¬ 
sults of such examination and audit in a staff report (Ex. 5 to 
complaint). That staff report was in substantial disagreement 
with the reclassification of accounts filed by appellant on June 
3, 1940, and was served on appellant by a show cause order of 
the Commission dated June 15, 1943. 3 By such order the Fed¬ 
eral Power Commission instituted an accounting proceeding 
against appellant (Docket No. IT-5829). Appellant was di¬ 
rected to show cause why it should not make the adjustments j 
proposed by the staff and submit a revised reclassification of 
its accounts (Ex. 6 to complaint, p. 1). A response thereto 
was filed by appellant on September 18, 1943. (See Ex. 7 to 
complaint.) 

The Commission deferred further proceedings to avoid the 
possibility of interference with an accounting investigation and j 
rate proceeding (Ex. 7 to complaint, par. (e), p. 2), which the | 
Arkansas Commission initiated on November 10, 1943 (Ex. 2j 
to complaint, p. 3). The accounting and rate proceeding wasj 
decided by the Arkansas Commission on June 24, 1944 (Ex. 2j 
to complaint), and its decision was affirmed by the Circuitj 
Court of Pulaski County, Arkansas, on December 6, 1944 (Ex. 

3 to complaint). ! 

After the Arkansas Commission had completed its case, thq 
staff of the Federal Power Commission, in a supplemental staff 
report, further questioned the reclassification of accounts filed 
by appellant (Ex. 6 to complaint). The supplemental staff 
report was served upon appellant by supplemental show cause 
order of the Federal Power Commission dated September 27, 
1944 (Ex. 7 to complaint). Appellant made response to such 
show cause order (see Ex. 9 to complaint), and also filed a peti¬ 
tion seeking (1) the cancellation of prior procedural orders 
relating to the reclassification of appellant's accounts, and (2) 
asking for other relief conformable to appellant's views (Ex. 
8 to complaint). 


*3 F. p. c. 1018. 
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The entire proceeding respecting the reclassification of ap¬ 
pellant's accounts has been designated in the files of the Federal 
Power Commission as “In the Matter of Arkansas Power & 
Light Company, Docket No. IT-5829” (Joint App., p. 10, 
§ 22). By Order of January 2, 1945 (Ex. 9 to complaint), the 
Federal Power Commission directed that a public hearing be 
held beginning on February 20, 1945, “respecting the matters 
involved and the issues arising out of the proceedings in this 
matter.” 

The order described the proceedings in the following 
manner: 

Upon consideration of the reclassification and orig¬ 
inal cost studies of Electric Plant as at January 1,1937, 
filed June 3, 1940, by Arkansas Power & Light Com¬ 
pany; the Commission staff's report thereon served on 
the Company with the Commission’s order of June 15, 
1943, and the response thereto filed September 18, 1943, 
by the Company; the Commission staff’s supplemental 
report served on the Company with the Commission’s 
order of September 27, 1944, and the response thereto 
filed November 27, 1944, by the Company; and the 
Company’s motion to dismiss filed November 20, 1944; 

The Commission finds that: 

It is appropriate to carry out the provisions of the 
Federal Power Act that a hearing be held in this matter 
as hereafter provided; 

* # # * * 

At this stage of the proceedings before the Federal Power 
Commission, appellant on January 24, 1945, filed its complaint 
in the Court below. The public hearing scheduled to begin on 
February 20, 1945, was postponed, at appellant’s request and 
by Commission order, to May 22, 1945. Other postponements 
were provided by Commission order and since the taking of 
this appeal, the hearing has been postponed by order of the 
Commission to a date to be hereafter fixed by further order. 4 

Appellant admits in its complaint that it is a “public utility” 
within the meaning of Section 201 (e) of the Federal Power 


* See Appendix hereto, p. 42. 
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Act (49 Stat. 848), U. S. C, Title 16, 1 824 (e) (Joint App., 
p. 7, par. 14). Appellant also admits that it is subject to the 
accounting jurisdiction of the Federal Power Commission 
under Section 301 (a) of the Act (49 Stat. 854), TJ. S. C., 

Title 16, § 825 (a). 5 . . , . 

All orders of the Federal Power Commission m this matter 
(Docket No. IT-5829) have been procedural or interlocutory 
in nature. No definitive or final order has been entered. Apj 
pellant readily admits this fact when it says in its brief at pages 
17-18 that no final or definitive order has been entered from 
which an appeal will he. 8 The only action taken by the Federal 
Power Commission has been, (1) to define by its show cause 
orders of June 15, 1943, and September 27, 1944, the issue? 
arising out of the disagreement between the Commission’s 
staff and appellant respecting the reclassification of appellant’s 
accounts, and (2) to provide by its order of January 2, 194$, 
for a hearing at which appellant would have opportunity to be 
heard concerning the accounting entries in issue. The burden 
of justifying such entries is imposed upon appellant by Section 

301 (a) of the Federal Power Act. 7 

The chronology of events spelled out in the procedural and 
interlocutory orders of the Federal Power Co mmiss ion dis¬ 
closes the efforts made by the Commission to resolve the ac¬ 
counting questions relating to the reclassification of appel- 

* “While The appellant in its complaint asked injunctive relief, it is not 
seeking and, of course, is not entitled to restrain the Federal Commission 
from holding a hearing or making a reclassification of appellant’s accounts 
or obtaining other information required for its administrative purposes. 
It merely seeks to prevent the recordation in its official corporate accounting 
records of the reclassification adjustments resulting from such hearing 

(App. Br. p. 3). I 

• “The Supreme Court has held [that] the only orders of the Federal Com¬ 
mission subject to review under this section are final orders of a definitive 
character dealing with the merits of a proceeding before the commission 
resulting from a hearing. See Federal Power Commission v. Metropolitan 

Edison Co., 304 U. S. 375” (App. Br., pp. 17-18). ^ 

T The language of Section 301 (a) with respect to burden of proof is as 

follows: 

“The burden of proof to Justify every accounting entry questioned by the 
Commission shall be on the person making, authorizing, or requiring such 
entry, and the Commission may suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof.” 

679641—46 - 2 
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lant’s accounts according to the administrative process provided 
by Congress in the Federal Power Act. 

The only present controversy shown by the record on appeal 
(if the disagreement between the staff of the Commission and 
appellant may be called a controversy) concerns the reclassifi¬ 
cation of appellant’s accounts. The record does not support 
appellant’s claim that a controversy exists between the Federal 
Power Commission and the Arkansas Commission. The pro¬ 
cedural and interlocutory orders of the Federal Power Commis¬ 
sion in this matter (Docket No. IT-5829) cannot be construed 
to support appellant’s claims that such a controversy exists. 

On September 14,1945, the State of Arkansas filed a petition 
seeking leave to intervene in the accounting proceeding in 
which appellant is involved before the Federal Power Commis¬ 
sion. On September 19, 1945, the Arkansas Public Service 
Commission, and the Commissioners thereof, likewise filed a 
petition to intervene. Both petitions were granted by separate 
orders of the Commission on September 27,1945.® 

The question presented to this Court by the appeal is whether 
the complaint of the appellant was properly dismissed by the 
Court below. 

SUMMARY OF ARGUMENT 

I 

There is but a single controversy presented by the record and 
that controversy stems from a disagreement between the staff 
of the Federal Power Commission and appellant respecting the 
proper reclassification of appellant’s accounts. 

A. The Federal Power Commission has not taken a position 
and has not made a determination or decision upon any question 
concerning the reclassification of appellant’s accounts. 

B. The motion to dismiss admits the verity of facts well 
pleaded and no more. 

II 

The Federal Power Act provides a full, adequate and com¬ 
plete remedy to appellant for the administrative determination 
of its disagreement with the staff of the Federal Power Com¬ 
mission concerning the proper reclassification of its accounts. 


* See Appendix hereto, pp. 40-41. 
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The accounting jurisdiction and authority of the Federal 
Power Commission which appellant questions have been settled 
by the uniform decisions of the courts, including the United 

States Supreme Court. 

Hi 

• ^ I 

The United States District Court does not have jurisdiction 

over the subject matter of the complaint. 

A Such action as the Federal Power Commission has taken 
with respect to a determination of the disagreement between 
the staff of the Commission and appellant concerning the 
proper reclassification of appellant’s accounts, is procedural ; 
and interlocutory in nature and not subject to judicial review. 

B. Appellant has not exhausted its administrative remedy 

and accordingly is not entitled to judicial relief. 

C The provisions of the Federal Power Act for review of 
the 'Commission’s orders in United States Circuit Courts of j 
Appeals are exclusive and United States District Courts have 
no jurisdiction. 


The Federal Declaratory Judgment Act does not confer upon 
the District Court any jurisdiction which it does not otherwise 


P A proper case was not presented to the Court below for issu¬ 
ance of a declaratory judgment. 

For the reasons stated the order of the District Court dated 

June 14, 1945, should be affirmed. 


argument 


There is but a single controversy presented by the record and 
that controversy stems from a disagreement between the 
staff of the Federal Power Commission and appellant re¬ 
specting the proper reclassification of appellant’s accounts 

A. Hie Federal Power Commission has not token a position and has not 
made a determination or decision upon any question concerning the 
reclassification of appellant s accounts 

The correctness of the assertion that the Federal Power Com¬ 
mission has not taken a position and has made no determina- 
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tion or decision upon any question concerning the reclassifica¬ 
tion of appellant’s accounts is firmly established by the content 
of the interim and procedural orders which the Commission 
has issued in the matter pending before it (Docket No. IT- 
5829). There are three such orders: (1) the show cause order 
of June 15,1943 (3 F. P. C. 1018) (2) the supplemental show 

cause order of September 27, 1944 (Ex. 7 to complaint ); and 
(3) the order of January 2, 1945, setting the matter of tfie re¬ 
classification of appellant’s accounts for public hearing (Ex. 
9 to complaint). 

When the Commission’s “Order to Show Cause” of June 
15,1943, is examined it is found that it (A) provided for service 
upon appellant of the staff report (Ex. 5 to complaint), (B) set 
forth definite notice of the issues presented, (C) directed that 
appellant’s response be submitted in the form of an offer of 
proof, and (D) required appellant to disclose all changes and 
revisions in its reclassification of accounts since the original 
filing. 

The “Supplemental Order to Show Cause” dated September 
27,1944 (Ex. 7 to complaint), was as follows: 

The Commission orders that: 

(A) At the public hearing to be held in the above-en¬ 
titled matter, which hearing has been indefinitely post¬ 
poned, the issues to be determined shall be those raised 
by the Commission’s order of June 15, 1943, as sup¬ 
plemented by this order, and the Company’s response 
to the order of June 15,1943. 

(B) The Company shall file a response, under oath, 
within sixty days after the date of this order, to the 
recommendations contained in the supplemental report 
herewith to be served upon the Company, including a 
plan for disposition of amounts in the adjustment ac¬ 
counts. In such response the Company shall set forth 
any amounts disposed of since December 31,1936, which 
are recommended for classification by the staff in Ac¬ 
counts 107 and 108.15 together with the manner in 
which such disposition was effected. 


• The order of June 15,1943, is printed in the Appendix hereto at pp. 34-39. 
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(C) The Secretary serve upon the Company a copy of j 
the supplemental report herein referred to concurrently 
with the service on the Company of this order. ; 

The Commission’s “Order Setting Hearing” dated January 2, j 
1945 (Ex. 9 to complaint), was limited to the following: 

The Commission orders that: 

(A) A public hearing be held commencing February! 
20, 1945, at 10 a. m. (E. W. T.) in the Commission’s, 
Hearing Room, 1800 Pennsylvania Avenue NW, Wash-1 
ington, D. C., respecting the matters involved and the' 
issues arising out of the proceedings in this matter; 

(B) At such hearing the burden of proof to justify 
and to support by satisfactory proof every accounting 
entry, made or proposed to be made, which is brought 
into issue by the proceedings in this matter, shall be upon 
Arkansas Power & Light Company; 

(C) At such hearing Arkansas Power & Light Com-! 
pany shall submit and support by satisfactory evidence 
an appropriate plan or plans for the disposition of any 
and all amounts which may, upon determination of the 
issues in this matter, be required to be classified ins 
Account 107, Electric Plant Adjustments, or in Account! 
108.15, Common Utility Plant Acquisition Adjustments. 

The m,ere reading of the three orders discloses their pro¬ 
cedural and interlocutory character. Yet appellant at page: 
18 of its brief says: 

The orders [Exhibits 7 and 9 to complaint] were re¬ 
ferred to in and attached to the complaint for the pur¬ 
pose of setting forth the accounting adjustments which 
the Federal Commission seeks to compel the appellant 
to make in its official corporate accounting records, and, 
to disclose the conflict between those adjustments and 
those ordered by and made at the instance of the State 
Commission. [Italics supplied.] 

The Federal Power Commission does not, by any of its orders 
entered in this matter, presently order appellant to make any 
accounting adjustments. Furthermore, such orders as the| 


i 
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Commission has entered raise no conflict between the Federal 
Power Commission and the State Commission. If there is any 
dispute with the Arkansas Commission, it is, as regards the 
Federal Power Commission, at staff level. 

Mere apprehension or fear that an administrative agency 
will take improper or invalid action is not sufficient to justify 
equitable relief. 

Dalton Machine Co. v. Virginia, 236 U. S. 699, 701. 

Continental Baking Co. v. Woodring, 286 U. S. 352, 
369. 

Paramino Lumber Co. v. Marshall (Wash. D. C.)., 18 
F. Supp. 645, 648-49. 

American Coal Min. Co. v. Special Coal and Food 
Commission (Ind. D. C.), 268 Fed. 563, 564-65, 571. 

McChord v. Louisville & Nashville Railroad Co., 183 
TJ. S. 483. 

B. The motion to dismiss admits the verity of facts well pleaded and 

no more 

It is fundamental that a motion to dismiss admits only mat¬ 
ters of fact well pleaded. Neither conclusions of law and fact 
nor assumptions and prophecies respecting administrative ac¬ 
tion are to be accepted as true. 

Newport News Co. v. Schauffler, 303 U. S. 54,57. 

New York Life Ins. Co. v. Stoner (C. C. A. 8), 92 F. 
2d 845, 849. 

National War Labor Board v. Montgomery Ward & 
Co., 79 U. S. App. D. C. 200,202,144 F. 2d 528, 530 ; 

First National Bank v. Albright, 208 U. S. 548,553. 

American Coal Min. Co. v. Special Coal and Food 
Commission (Ind. D. C.), supra, 268 Fed. 563, 571. 

Disregarding these established principles of law, appellant 
maintains at page 10 of its brief that: 

By its motion to dismiss, the Federal Commission 
admits, as alleged in the complaint, that in issuing said 
orders it intends to ascertain and fix and direct the re¬ 
cordation upon appellant’s primary, dominant and prin¬ 
cipal books of accounts of the original cost of appellant’s 
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property and the amount of the excess of system cost 
over original cost, and to direct that the appellant, in 
said books of accounts, charge to earned or capital sur^ 
plus $9,141,473.01, and to require the appellant to amor-! 
tize over a period of years by charges to its net annual 
earnings $9,293,057.46, proposed to be established re¬ 
spectively in accounts 107 and 108.15 (Joint App. 

p. 10) . 10 

It is thus seen that appellant, by ignoring the true facts and 
established principles of law, takes as being admitted, mere 
self-serving assumptions and prophecies as to the ultimate deciH 
sion of the Federal Power Commission upon a matter not yet 
heard. Only in this manner is it able to formulate a basis for 
its assertion that the Federal Power Commission has taken a 
position and made a determination respecting fundamental 

10 Further on page 10 of appellant’s brief, it is erroneously claimed that 
the motion to dismiss admits the verity of conclusions and assumptions in 
the complaint: 

i 

“As alleged in the complaint, and admitted by the motion to dismiss, the| 
primary, dominant and principal books of accounts of the appellant, kept! 
under the jurisdiction of the State Commission and adjusted as required by 
its order, fully reflect and furnish all of the information essential, necessary* 
or convenient to the exercise of the powers and authority conferred upon 
the Federal Commission (Joint App. pp. 12-13). Furthermore, the com¬ 
plaint alleges that the proposals of the Federal Commission, if carried outj 
would not aid or facilitate the discharge of any of its duties or powers, and| 
that they will not have any relation or bearing directly or otherwise upop 
the transmission or sale of energy in interstate commerce or the rates 
therefor.” 

Note also the following statement: 

“ * * * Further, the Federal Power Co mm ission admits, as alleged 
in the complaint, that the State Commission has threatened to and will 
prosecute the appellant under the laws of the State of Arkansas, for failure; 
to observe and comply with the orders and directions of that commission! 
with respect to the disposition upon its primary, dominant and principal! 
corporate accounting records of any items found by the State Commission! 
to represent excess over original cost of appellant’s electric and other prop¬ 
erties” (App. Br., p. 11). 

No “threat” of prosecution appears from the complaint other than thei 
fact that the State Commission has issued an order (exhibit 2) for viola¬ 
tion of which penalties are provided by State law. Such “threat” is not 
sufficient to warrant the intervention of equity even though the Court; 
possessed jurisdiction of the subject matter (Watson v. Duck , 313 U. S. 387, 
399-401). 


\ 
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questions arising out of the apparent disagreement between the 
Commission's staff and appellant as to what constitutes proper 
reclassification of appellant’s accounts. Appellant’s proposi¬ 
tion is refuted by the mere statement of the unwarranted as¬ 
sumptions upon wdiich it is predicated. 11 

II 

The Federal Power Act provides a full, adequate and com¬ 
plete remedy to appellant for the administrative determina¬ 
tion of its disagreement with the staff of the Federal Power 
Commission concerning the proper reclassification of its 
accounts 

Section 301 (a) of the Federal Power Act (49 Stat. 854), 
U. S. C., Title 16, § 825 (a), provides: 

Every licensee and 'public utility shall make, keep, and 
preserve for such periods, such accounts, records of cost¬ 
accounting procedures, correspondence, memoranda, pa¬ 
pers, books, and other records as the Commission may by 
rules and regulations prescribe as necessary or appro¬ 
priate for purposes of the administration of this Act, 
* * *. p rov id e d, however, That nothing in this Act 

shall relieve any public utility from keeping any ac¬ 
counts, memoranda, or records which such public utility 
may be required to keep by or under authority of the 
laws of any State. The Commission may prescribe a sys¬ 
tem of accounts to be kept by licensees and public utili¬ 
ties and may classify such licensees and public utilities 
and prescribe a system of accounts for each class. The 
Commission, after notice and opportunity for hearing, 
may determine by order the accounts in which particular 
outlays and receipts shall be entered, charged, or cred¬ 
ited. The burden of proof to justify every accounting 

“ Note also appellant’s unwarranted statement of like tenor at the open¬ 
ing of its argument (App. Br„ p. 15) : 

“The complaint alleges (Joint App., p. 1) and the motion to dismiss 
admits that this action arises under the Constitution and Laws of the 
United States * * *. The existence of an actual controversy has not 

been questioned.” 
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entry questioned by the Commission shall be on the per¬ 
son making authorizing, or requiring such entry, and the 
Commission may suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof. [Italic^ 
supplied.] 

It is seen from the language of the section that the Federal 
Power Commission is given comprehensive authority in thb 
regulation of the accounting of interstate electric utilities un¬ 
der the Federal Power Act. Congress did not prohibit the keepj- 
ing of any other accounts by such companies, as it had done 
respecting telephone companies in the Communications Act of 
1934 (48 Stat. 1079), U. S. C., Title 47, § 220 (g). While com¬ 
panies subject to the Federal Power Act “must comply, in ad¬ 
dition with the accounting requirements of states to which thejyr 
may be subject” (Alabama Power Co. v. Federal Power Com¬ 
mission, 75 U. S. App. D. C. 315, 329, 128 F. 2d 280, 294. cer¬ 
tiorari denied 317 U. S. 652), there is no basis m the Act for the 
contention that the Federal authority in this regard is subor¬ 
dinated to or affected by such State accounting requirementls. 

' The Act also furnishes no basis for the attempted distinctioh 
between the “primary, dominant and principal books of ac¬ 
counts” referred to in the complaint and the accounts to be kept 
in compliance with the Commission s requirements. 

The legislative history of the Federal Power Act clearly shows 
the Congressional intent that the accounting requirements pre¬ 
scribed under State law should not affect the Commission s 
authority to establish and enforce uniform and correct accounit¬ 
ing by “public utilities” subject to the Act. 

The Federal Power Act of 1935 was passed after the Federal 
Trade Commission’s investigation had revealed the accounting 
and other abuses in the utility industry. In its report, the 
Federal Trade Commission specifically recommended that an 
appropriate Federal agency be given “power to make and eh- 
force regulations as to uniform accounting” and in so doirig, 
pointed out that if that matter was “left entirely to the regula¬ 
tory venture of the several States, it is more than doubtful th;at 
it will ever lead to the realization of the goal of effective regula- 

679641—46 - 3 
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tion” (Sen. Doc. 92, part 73-A (70th Cong., 1st Sess.), pp. 74, 
109, 139). In reporting the bill which became the Federal 
Power Act, the Senate Committee on Interstate Commerce 
specifically stated that “the authority of the Commission over 
the accounts of companies under its jurisdiction extends to the 
entire business of such companies” (S. Rep. No. 621 (74th 
Cong., 1st Sess.), p. 53). 

The intent of Congress is apparent from its rejection of an 
attempt to limit the Federal accounting authority conferred 
by the Act. The rejected amendment provided that “If, with 
respect to * * * the method of keeping accounts, * * * 

any person is subject to the law of any State or regulation by 
a State commission, such person shall not be subject to the re¬ 
quirements [of the Act] with respect to the same subject mat¬ 
ter.” [See H. Rep. No. 1903 (74th Cong., 1st Sess.), pp. 63, 75, 
and 79 Cong. Rec. 10574r-75.] Representative Lea, a member 
of the House Committee on Interstate and Foreign Commerce 
which reported the bill, in objecting to the amendment pointed 
out that it, 

would largely destroy the usefulness of the Federal regu¬ 
lation this bill gives to the Federal Power Commmission. 
* * * The amendment * * * would destroy effec¬ 
tive control over the accounts * * * of these utility 
companies. It would compel the Federal Government 
to accept State valuations, made in some instances with¬ 
out adequate information and sometimes in total disre¬ 
gard of the rights of the people of other States whose 
interests, rates, investors , and consumers are in¬ 
volved. * * * 

Appellant has submitted accounting entries by which it seeks 
to give effect to its proposed reclassification of accounts. Those 
entries have been questioned by the Commission in its show 
cause orders of June 15, 1943, and September 27, 1944. Ap¬ 
pellant has the burden of justifying the accounting entries 
which it has proposed and the Federal Power Commission is the 
proper forum for the administrative determination of all such 
questions. 
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The accounting jurisdiction and authority of the Federal Power Commission 
which appellant questions have been settled by the uniform decisions of 
the Courts, including the United States Supreme Court 


The question presented concerning the accounting jurisdio-1 
tion and authority of the Federal Power Commission, was set¬ 
tled by the Supreme Court in the Commission’s favor in a 
unanimous opinion written by Mr. Justice Roberts in North¬ 
western Electric Co. v. Federal Power Commission , 321 U. S.j 


That case involved a review of an order of the Federal Power 
Commission requiring a “public utility” to eliminate from itsj 
plant accounts by charges to earned surplus an item of S3,500,-| 
000 which the Commission had found to be a “write-up 
This amount was the remaining balance of an item of $10,000,^ 
000 which had been recorded in the company’s plant account! 
to balance the par value of common stock issued to promoters 
upon organization of the company in 1911 and for which 
no cash or property was received. In objecting to the Com* 
mission’s order requiring the elimination of the remaining 
balance of $3,500,000, the company principally relied upon 
the fact that the $10,000,000 par value of common stock had 
been reduced to $3,500,000 under a decree which a Washr 
ington State court had entered pursuant to a stipulation in 
a suit by preferred stockholders in 1936. The company also 
emphasized that under the decree of the State court the com¬ 
mon stock having a par value of $3,500,000 was to^be fully 
paid and non-assessable and that the “write-down” of the 
$10,000,000 item to $3,500,000 had been approved by the Public 
Utilities Commissioner of Oregon and the Washington Public 

Service Department. . I 

On review of the Commission’s order, the company raised the 

same contention with respect to its “fundamental ’ books of 
account as that advanced by the appellant in this proceeding. 
In its reply brief in the Supreme Court (p. 25) the company 
stated the question as follows: 

“In other words, the question is whether the Federal 
Power Commission’s system of accounts * * # or 

the law of the State of Washington, shall control the 
fundamental corporate books of account of Northwest¬ 
ern.” [Italics supplied.] 
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The appellant’s contention was specifically rejected by the 
Supreme Court in unequivocal terms (321 U. S. at 125): 

We are not here concerned with what the regulatory 
authorities of Oregon or Washington may or may not 
demand or permit. Whatever that action may be, it is 
subordinate to Congress’ appropriate exercise of the 
„ ' commerce power. The Commission’s order does not 
purport presently to affect or constrain action by the 
states within their fields. 12 

The Court also said at pages 122-23: 

The Commission’s power to prescribe a uniform sys¬ 
tem of accounting and to require Northwestern to keep 
accounts accordingly is not open to doubt. Its action 
was fully justified by the Act, 5 the relevant provisions 
of which are within the legislative power. 6 

“Sec. 201 (a), 49 Stat. S47, 16 U. S. C. § S24 imposes regulations 
upon interstate utilities; Sec. 205, 49 Stat. 851, 16 U. S. C. § 824d 
gives the Commission authority to regulate rates, and Sec. 301(a) 
requires the keeping of accounts by utilities and authorizes the 
Commission to make rules and regulations necessary or appro¬ 
priate for the purposes of the administration of the Act. 

* Kansas City Southern Ry. Co. v. United States, 231 U. S. 423; Nor¬ 
folk & Western Ry. Co. v. United States, 287 U. S. 134; American 
Tel <£ Tel. Co. v. United States, 209 U. S. 232. 

The distinction which appellant attempts to make between 
the “fundamental” accounts of a “public utility” and the ac¬ 
counts which the Commission may require, was also considered 
and rejected by the Ninth Circuit Court of Appeals in Pacific 
Power & Light Company v. Federal Power Commission, 141 

v Connecticut Light & Poicer Co. v. Federal Power Commission, 324 U. S. 
515, relied upon by appellant and the Attorney General of Arkansas in his 
amicus curiae brief, is opposed to their contention in so far as it is at all 
applicable. There the question presented was whether the Connecticut com¬ 
pany was a “public utility” within the meaning of the Federal Power Act 
and hence subject to the Commission’s jurisdiction; here, appellant is con- 
cededly a “public utility.” At page 533 the Court said: 

“• * * we agree with the Commission that once a company is properly 

found to be a ‘public utility’ under the Act the fact that a local commission 
may also have regulatory power does not preclude exercise of the Com¬ 
mission’s functions. Cf. Northwestern Electric Co. v. Federal Power Com¬ 
mission, 321 U. S. 119.” 



17 

F. 2d 602. In affirming an order of the Commission requiring j 
a “public utility” to amortize amounts in excess of original cost, j 
which the Commission had found to represent payments forj 
intangibles, the Court said (p. 605): 

It is complained that the order was made in disregard 
of the present fair value of Pacific’s properties, and 
that the elimination of the acquisition cost of these in¬ 
tangibles from the fundamental accounts of the utility 
distorts its base for rate-making purposes. However, 
this is not a proceeding for the fixing of rates. The 
order does not prohibit the keeping of other account^ 
and Pacific may maintain a record of the acquisition 
cost of these intangibles for whatever such record may 
be worth , as it may maintain other accounts which will 
give information with regard to estimated present ap¬ 
preciated value of its assets [citing Northwestern Elec¬ 
tric Company v. Federal Power Commission, supra], 
[Italics supplied.] 

In Hartford Electric Light Co. v. Federal Power Commission 
(C. C. A. 2), 131 F. 2d 953, certiorari denied 319 U. S. 741, ^ 
similar contention was overruled in affirming orders of the 
Commission which had directed that company to comply with 
the Commission’s accounting requirements. The Court’s 
opinion declares (p. 955): 

It is clear, and petitioner so concedes, that, if peti¬ 
tioner is a “public utility/' as that term is defined ijn 
section 201(e), then those orders are valid. 

The company’s contention in that case and the Court’s ruling 
thereon are set forth in the following language (p. 964). 

Petitioner also seems to argue that, because of the clos¬ 
ing words of § 201 (a), the Federal Commission is denied 
jurisdiction over any facilities which are, in part, sub¬ 
ject to regulation by any State, and that, since the 
State of Connecticut, through a State Commis sion, 
regulates, in part, all petitioner’s facilities, Congress 
m,ust be understood as intending that they should not 
be within the regulatory power of the Federal Commis- 
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sion. That suggestion is without merit. And especi¬ 
ally so with reference to accounts, records, and the like. 
For Congress obviously contemplated that there would, 
in many cases, be both federal and state regulation. 
Thus, in § 301 (a), after conferring on the Federal Com¬ 
mission authority over such matters, Congress said, 
“Provided, however, That nothing in this Act [chapter] 
shall relieve any public utility from keeping any ac¬ 
counts, memoranda, or records which such public utility 
may be required to keep by or under authority of the 
laws of any State.” Thus a company like petitioner 
may be required to keep its accounts, etc., in two distinct 
forms, one pursuant to the orders of the Federal Com¬ 
mission and the other in accord with State require¬ 
ments. * * * 

Section 209 (b) unmistakably recognizes the likeli¬ 
hood of duality in regulation, and is designed to miti¬ 
gate its effects, by providing for “conferences” and “joint 
hearings” by the Federal and State Commissions “re¬ 
garding the relationship between rate structures, costs, 
accounts, charges, practices, classifications, and regu¬ 
lations of public utilities subject to the jurisdiction of 
such State commission and of the [federal] Commis¬ 
sion. * * *” 

In Alabama Power Co. v. Federal Power Comviission, supra, 
75 U. S. App. D. C. 315, 320-21, 128 F. 2d 280, 285r-86, cer¬ 
tiorari denied 317 U. S. 652, this Court, in affirming an ac¬ 
counting order of the Commission involving a licensee under 
the Federal Power Act, made use of the following language, 
equally applicable to a “public utility”: 13 

The language of the statute and the clearly stated 
powers and duties of the Commission leave no doubt 
that, while a division of authority between it and ap¬ 
propriate state agencies is contemplated, so far as con¬ 
cerns regulation, the Commission is vested with sum- 

M Appellant is subject to the requirements of the Commission’s Uniform 
System of Accounts as a licensee as well as a public utility (Ex. 8 to com¬ 
plaint, par. 3, p. 2). 



19 


i 


mary and unlimited powers over the accounts of its 
licensees to the extent necessary to insure proper per- j 
formance of its duties. If the State, in the proper per¬ 
formance of its duties, wishes to require the keeping 
of a separate set of books no doubt it can do so. And 
if the Company wishes to keep a third set for its own 
purposes there seems to be nothing in the law* to prevent 
it from doing so. But two things are certain: (1) The 
statute clearly contemplates that the Commission may 
require the licensee to establish and maintain accounts; 
(2) the licensee must allow the Commission to have 
access to **11 accounts which it does keep. 

The courts have uniformly upheld the orders of the Federal 
Power Commission dealing with accounting questions under j 
the prescribed Uniform System of Accounts. In addition to 
the above-cited cases, the following are noted: j 

Northern States Power Co. v. Federal Power Com¬ 
mission (C. C. A. 7), 118 F. 2d 141,144. 

Louisville Gas & Electric Co. v. Federal Power Com¬ 
mission (C. C. A. 6), 129 F. 2d 126,132, certiorari denied 

318 U. S. 761. 

Puget Sound Power & Light Co. v. Federal Powers 
Commission, 78 U. S. App. D. C. 143,137 F. 2d 701. 

Niagara Falls Power Co. v. Federal Power Common 
sion (C. C. A. 2), 137 F. 2d 787, certiorari denied 320 

U S 792 815. 

Pennsylvania Power & Light Co. v. Federal Powei 
Commission (C. C. A. 3), 139 F. 2d 445, certiorari de¬ 
nied 321 U. S. 798. 

California Oregon Power Co. v. Federal Power Com¬ 
mission (C. C. A. 9), 150 F. 2d 25, certiorari denied Jan, 

2, 1946. 

Ill 

The United States District Court does not have jurisdiction 
over the subject matter of the complaint 

The action of the District Court in dismissing the complaint 
of appellant was proper and in accord with established principles 

of law. 
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A. Such action as the Federal Power Commission has taken, with respect to 
a determination of the disagreement between the staff of the Commission 
and appellant concerning the proper reclassification of appellant’s ac¬ 
counts, is procedural and interlocutory in nature and not subject to 
judicial review 

Such action as has been taken by the Federal Power Com¬ 
mission has been purely procedural and interlocutory in na¬ 
ture. By its orders of June 15, 1943 and September 27, 1944 
(see Ex. 7 to complaint), the Commission “questioned” cer¬ 
tain accounting entries which appellant proposes to make in the 
reclassification of its accounts in accordance with the Uniform 
System of Accounts prescribed by the Commission. And by 
its order of January 2, 1945, the Commission set the matter for 
hearing in order to afford appellant an opportunity to justify 
the proposed accounting entries which it had questioned (Ex. 
9 to complaint). It has been noted that Section 301 (a) of 
the Federal Power Act, to which appellant admittedly is sub¬ 
ject, specifically provides that the “burden of proof to justify 
every accounting entry questioned by the Commission shall be 
on the person making, authorizing or requiring such entry, and 
the Commission may suspend a charge or credit pending satis¬ 
factory proof in support thereof.” (See Northwestern Electric 
Co. v. Federal Power Commission (C. C. A. 9), 134 F. 2d 740, 
743, affirmed 321U. S. 119; Alabama Power Co. v. Federal Power 
Commission, supra, 75 U. S. App. D. C. 315, 330, 128 F. 2d 280, 
295, certiorari denied 317 U. S. 652.) Thus nothing has been 
done so far as plaintiff is concerned, that is not of a purely pro¬ 
cedural and interlocutory nature. 

Since the orders of the Commission are procedural and in¬ 
terlocutory, they are not subject to judicial review. 

In Federal Power Commission v. Metropolitan Edison Co., 
304 U. S. 375, 383-84, the Supreme Court specifically held that 
the provisions of Section 313 of the Federal Power Act should 
not be construed, 

* * * as authorizing a review of every order that 

the Commission may make, albeit of a merely procedural 
character. Such a construction, affording opportunity 
for constant delays in the course of the administrative 
proceeding for the purpose of reviewing mere procedural 


requirements or interlocutory directions, would do vio¬ 
lence to the manifest purpose of the provision. 

In sustaining a motion to dismiss a petition to review an or¬ 
der of the Commission denying service of an examiner’s report, 
this Court in Aluminum Company oj America v. Federal Power 
Commission, 76 U. S. App. D. C. 182, 187, 130 F. 2d 445, 450} 

said: 

The Supreme Court in the [Metropolitan] Edison 
Company case clearly, and as a necessary part of its 
reasoning, indicated that the provision for review in 
§ 313 (b) of the Federal Power Act relates to orders of 
a definitive character dealing with the merits of a pro¬ 
ceeding before the Commission. The order sought to 
be reviewed in the instant case is obviously not such ail 
order. It is interlocutory. 

B. Appellant has not exhausted its administrative remedy and accordingly 

is not entitled to judicial relief 

I 

Until the Commission has held a hearing, issued a final order, 
and disposed of an application for rehearing filed by a party 
“aggrieved” by such order, the administrative remedies avail¬ 
able under Section 313 (b) of the Federal Power Act have not 
been exhausted. 

The available administrative remedies must be exhausted 
before resort can be had to the courts and this rule applies 
whether the relief sought is an injunction or a declaratory 

judgment. 

Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 

50-52. 

Newport News Co. v. Schauffler, supra, 303 U. S. 54, 

56-5T. . I 

Federal Power Commission v. Metropolitan Edison 

Co., supra, 304 U. S. 375, 385. 

United States v. Illinois Cent. R. Co., 244 U. S. 82. j 

Miles Laboratories v. Federal Trade Commission, 78 

U. S. App. D. C. 326, 328, 140 F. 2d 683, 685, certiorari 

denied 322 U. S. 752. 
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Bradley Lumber Co. v. National Labor Relations 
Board (C. C. A. 5), 84 F. 2d 97, 100, certiorari denied 
299 U. S. 559. \ 

Aron v. Federal Trade Commission (Penn. D. C.), 50 
F. Supp. 289, 290-92. 

The attempt of appellant to substitute the District Court 
for the Federal Power Commission as the tribunal to hear and 
determine questions which the Federal Power Act provides the 
Commission should hear and determine in the first instance is, 
as the Supreme Court said of a similar attempt in Myers v. 
Bethlehem Shipbuilding Corp., supra, 303 U. S. 41, 50-52, 

* * * at war with the long settled rule of judicial 

administration that no one is entitled to judicial relief 
for a supposed or threatened injury until the prescribed 
administrative remedy has been exhausted. * * * 

That rule has been repeatedly acted on in cases where, 
as here, the contention is made that the administrative 
body lacked power over the subject matter. * * * 

Obviously, the rule requiring exhaustion of the ad¬ 
ministrative remedy cannot be circumvented by asserting 
that the charge on which the complaint rests is ground¬ 
less and that the mere holding of the prescribed admin¬ 
istrative hearing would result in irreparable damage. 
* * * Lawsuits also often prove to have been 

groundless; but no way has been discovered of relieving 
a defendant from the necessity of a trial to establish the 
fact. 

The case of Waterman S. S. Corporation v. Land, — U. S. 
App. D. C. —, 151 F. 2d 292 (certiorari granted, January 2, 
1946), cited by appellant at pages 22 and 27 of its brief, does 
not support its position that the District Court has jurisdiction. 
That case concerned the Renegotiation Act, and involved the 
question of the power of the District Court “to enter judgment 
declaratory of the rights of the parties” “where no exclusive 
remedy is provided by statute—and likewise, even where a 
remedy of some sort is afforded, if it is not an adequate substi¬ 
tute and does not provide relief” (151F. 2d at 297). The Court, 



23 


distinguishing the Myers and Miles Laboratories cases, supra, 
inter alia, said: 

* * * the cases on which the Commission relies, 

and in which a review in equity was denied, were base<^ 
upon the fact that there were adequate statutory reme¬ 
dies otherwise available. Here there is none, for the 
Renegotiation Act affords no opportunity, either before 
the Commission or the Tax Court or elsewhere, for aH 
adequate determination of the jurisdictional questioiji 
(Id., p. 298). 14 

At pages 30-31, appellant contends that the rule requiring 
the exhaustion of the administrative remedy “is not addressed 
to the power or jurisdiction of the court/’ but 1 brings into play 
the exercise of a judicial discretion” as to whether it will assert 
or decline to assert jurisdiction. This contention is contra¬ 
dicted by the statement of the Supreme Court in the Myers 
case, supra, 303 U. S. at page 51, footnote 9, that such rule is 
one of judicial administration—not merely a rule governing 
the exercise of discretion”; and by the several decisions citeid 
above and the additional ones cited in said footnote 9 of the 
Supreme Court’s opinion, holding that a complaint for 
equitable relief filed in the District Court before the plaintiff 
has exhausted its administrative remedy must be dismissed. 
The cases upon which appellant relies, City of El Paso v. Texas 
Gas Co., 100 F. 2d 501, and United States v. Abilene & So. Ry. 
Co., 265 U. S. 274, do not support its position. The holding 
of the Court in the latter case that the District Court might en- 
■ 

14 Appellant also calls attention to the following language of the Court in 
footnote 13 to the opinion, regarding the Miles case: But there we dealt 
with a nonjurisdictional attack on an administrative body, from whose 
orders there existed an exclusive statutory right of appeal. 

It is submitted that the remedy provided by the Federal Power Actj:is 
exclusive even where there is a jurisdictional attack on the Commission. 
Federal Potcer Commission v. Metropolitan Edison Company, supra, 304 
U. S. 375. Be that as It may, the instant case falls strictly within the scope 
of the quoted language. Appellant’s attack upon the Commission is a 
“nonjurisdictional” attack; appellant, concededly, is subject to regulation 
by the Federal Power Commission, and the only claim of controversy con¬ 
cerns the extent of the Commission’s accounting authority and the kind 
of order which the Commission may enter at the conclusion of the proceeding. 
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tertain jurisdiction of a suit for an injunction against the 
Interstate Commerce Commission turned on the point that an 
order of the Commission had become operative and an appli¬ 
cation for a rehearing would not act as a stay. Furthermore 
the Interstate Commerce Act does not provide a distinctive 
and exclusive right to review by a court of appeals. 

C. The provisions of the Federal Power Act for review of the Commission’s 
orders in United States Circuit Courts of Appeals is exclusive and United 
States District Courts have no jurisdiction 

Congress, in formulating a procedure for the consideration 
and determination of questions arising under the provisions of 
the Federal Power Act, provided for an administrative de¬ 
termination by the Federal Power Commission in the first in¬ 
stance, with a right of review to any party aggrieved, in United 
States Courts of Appeals. Section 313 (b) makes such judicial 
review the exclusive remedy available to a party claiming to 
be aggrieved by definitive action of the Commission. Until 
the Federal Power Commission enters a final order upon the 
accounting questions presented by appellant’s reclassification 
of accounts, appellant has no basis for resort to court action. 
The rule in that regard is clearly stated by the Supreme Court 
in Federal Power Commission v. Pacific Power & Light Co., 
307 U. S. 156,159, in the following language: 

* * * the Power Act contains a distinctive formu¬ 
lation of the conditions under which resort to the courts 
may be made and Congress determines the scope of 
jurisdiction of the lower federal courts. Section 313 
(b) provides that “Any party to a proceeding under this 
Act aggrieved by an order issued by the Commission in 
such proceeding may obtain review of such order in the 
Circuit Court of Appeals of the United States.” 15 


* Section 313 (b) of the Federal Power Act (49 Stat. S60), U. S. C., Title 
16, §825-1 (b), provides: 

“Any part to a proceeding under this Act aggrieved by an order issued 
by the Commission in such proceeding may obtain a review of such 
order in the Circuit Court of Appeals of the United States for any circuit 
wherein the licensee or public utility to which the order relates Is located 
or has its principal place of business, or in the United States Court of 


In Safe Harbor Water Power Cory. v. Federal Power Corr^ 
mission, 124 F. 2d 800, where a licensee under the Federal 
Power Act filed a bill in a District Court to enjoin the Unitec} 
States and the individual members of the Commission from 
enforcing an order reducing the company’s rates, pursuant to 
the provisions of Section 20 of the Federal Water Power Act 
of 1920 (41 Stat. 1073), U. S. C., Title 16, § 813, which con¬ 
ferred original jurisdiction upon the District Court to enjoin, 
set aside, annul, or suspend such an order, the Court of Ap¬ 
peals for the Third Circuit, in holding that such provisions 
were repealed by implication in 1935 by the enactment of Sec¬ 
tion 313 (b), and that the suit could not be maintained, said 
(p. 804): | 

* * * since Section 313 (b) does provide a new 
and specific and complete remedy fully covering the 
subject matter, we conclude that the review given by 
the section just cited is “exclusive” * * * 

This Court has held that the provisions of the Federal Trade 
Commission Act relating to judicial review, 16 similar to the 
provisions of Section 313 (b) of the Federal Power Act, provide 

Appeals for the District of Columbia, by filing in such court, within sixty 
days after the order of the Commission upon the application for rehearing, 
a written petition praying that the order of the Commission be modified or 
set aside in whole or in part. A copy of such petition shall forthwith be 
served upon any member of the Commission and thereupon the Commission 
shall certify and file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of such transcript 
such court shall have exclusive jurisdiction to affirm, modify, or set aside 
such order in whole or in part. • • •** [Italics supplied.] 

1# Sec. 5 (c). Federal Trade Commission Act (52 Stat 112), U. S. C., Ti(le 

15, § 45 (c): , i 

“Any person, partnership, or corporation required by an order of the 
Commission to cease and desist from using any method of competition or 
act or practice may obtain a review of such order in the circuit court of 
appeals of the United States, within any circuit where the method of cob- 
petition or the act or practice in question was used or where such person, 
partnership, or corporation resides or carries on business, by filing in t£e 
court, within sixty days from the date of the sendee of such order, a written 
petition praying that the order of the Commission be set aside. * * * ” 
Sec. 5 (d). Federal Trade Commission Act (52 Stat. 113), U. S. C., Title 

15, § 45(d): 

“The jurisdiction of the circuit courts of appeals of the United States 
to nffl-m. enforce, modify, or set aside orders of the Commission shall be 

exclusive.” 
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the exclusive remedy for testing the Federal Trade Commis¬ 
sion's action. 

, Miles Laboratories v. Federal Trade Commission, 
supra, 78 U. S. App. D. C. 326, 327-28, 140 F. 2d 683, 
684r-85, certiorari denied 322 U. S. 752. 

In the above case, this Court, in affirming a judgment of dis¬ 
missal of a suit instituted in the District Court under the Fed¬ 
eral Declaratory Judgment Act seeking a declaration as to the 
limits of the Commission's authority to control the content of 
appellant’s advertising, said: 

Whether, having issued a complaint and held a hear¬ 
ing, its decision on the facts or on the law is correct is 
a question which cannot be challenged in a District 
Court, either before or after the event, for in such case 
an appeal to an appropriate court of appeals is made the 
exclusive remedy [citing § 5 (d)]. 

This Court has likewise repeatedly held that the provisions 
of the Communications Act of 1934 for appeal from decisions 
of the Federal Communications Commission to this Court 
afford the exclusive remedy for testing that Commission’s ac¬ 
tion. And this despite the fact that the Communications Act 
does not provide, as does Section 313 (b) of the Power Act, 
that the reviewing Court- of Appeals “shall have exclusive juris¬ 
diction to affirm, modify, or set aside” the administrative 
order. 17 

” Sec. 402 (b). Communications Act of 1034 (48 Stat. 1093), U. S. C., 
Title 47, §402 (b): 

“(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions of the Commission to the United States Court of Appeals for the 
District of Columbia in any of the following cases: 

“(1) By any applicant for a construction permit for a radio station, or 
for a radio station license, or for renewal of an existing radio station license, 
or for modification of an existing radio station license, whose application 
is refused by the Commission. 

“(2) By any other person aggrieved or whose interests are adversely 
affected by any decision of the Commission granting or refusing any such 
application. * • *” 

Sec. 402 (e), Communications Act of 1934 ( 48 Stat. 1094), U. S. C-, Title 
47, § 402 (e): 

“(e) At the earliest convenient time the court shall hear and determine 
the appeal upon the record before it, and shall have power, upon such 
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Sykes v. Jenny Wren Co., 64 U. S. App. D. C. 378, 
382, 78 F. 2d 729, 732, certiorari denied 296 U. S. 624. 

Monocacy Broadcasting Co. v. Prall, 67 U. S. App. 
D. C. 176,179, 90 F. 2d 421, 424. 

Black River Valley Broadcasts v. McNinch, 69 U. S. 
App. D. C. 311, 314, 101 F. 2d 235, 237-38, certiorari 
denied 307 U. S. 623. 


In the Black River Valley Broadcasts case, supra, the Fed¬ 
eral Communications Commission, having granted an applica-i 
tion by plaintiff for a construction permit, ordered a rehear¬ 
ing, and plaintiff filed a complaint in the District Court for 
an injunction to restrain the Commission from holding the 
rehearing, and seeking a declaration of the Court that the 
permit issued could not be set aside. In affirming a decree 
dismissing the complaint, this Court said: 

In the Act, Congress has made this court the sole! 
appellate body (with right to petition for certiorari to 
the Supreme Court) whereby the action of the Com-! 
mission can be tested and has provided that any party] 
aggrieved may have its rights reviewed here [citing 
§ 402 (b) ]. It is well settled that the exclusive remedy] 
provided by the statute to test the Commission’s action! 
is vested in this court by appeal, from which it follow^ 
that other courts do not grant equitable relief in such 
cases. 

It is clear from the decision of the Supreme Court in Myers 
v. Bethlehem Shipbuilding Corp., supra, 303 U. S. 41, that 
Section 313 (b) of the Federal Power Act accords to appellant^ 


record, to enter a judgment affirming or reversing the decision of the Com¬ 
mission, and in event the court shall render a decision and enter an order! 
reversing the decision of the Commission, it shall remand the case to the! 
Commission to carry out the judgment of the court: Provided , however. That 
the review by the court shall be limited to questions of law and that findings! 
of fact by the commission, if supported by substantial evidence, shall be 
conclusive unless it shall clearly appear that the findings of the Commission! 
are arbitrary or capricious. The court's judgment shall be final, subject, 
however, to review by the Supreme Court of the United States upon wrlt| 
of certiorari on petition therefor under section 240 of the Judicial Code, 
as amended, by appellant, by the Commission, or by any interested party 
intervening in the appeal.” 
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full and adequate judicial protection against all possibility of 
injury. In that case, where the corporation instituted suit to 
restrain the National Labor Relations Board from holding a 
hearing, claiming that the provisions of the National Labor 
Relations Act were not applicable to the corporation's busi¬ 
ness at its plant in question because such business did not 
concern interstate or foreign commerce, the Supreme Court 
reversed a decree of the District Court granting a preliminary 
injunction and directed the dismissal of the bill. After point¬ 
ing out that that act granted exclusive jurisdiction to the 
Board and Circuit Court of Appeals to prevent any person 
from engaging in any unfair labor practice affecting com¬ 
merce, 18 the Supreme Court said at page 48: 

The grant of that exclusive power is constitutional, 
because the Act provided for appropriate procedure be¬ 
fore the Board and in the review by the Circuit Court 
of Appeals an adequate opportunity to secure judicial 
protection against possible illegal action on the part of 
the Board. 

And at page 49 :* 

Upon that review all questions of the jurisdiction of 
the Board and the regularity of its proceedings, all ques¬ 
tions of constitutional right or statutory authority, are 
open to examination by the court. 

And further, at pages 49-50: 

It is true that the Board has jurisdiction only if the 
complaint concerns interstate or foreign commerce. 
Unless the Board finds that it does, the complaint must 
be dismissed. And if it finds that interstate or foreign 


u Appellant’s attempt to construe the Myers case as not being in point 
(App. Br., pp. 23-24. 27), is unavailing. 

In the National Labor Relations Act, Congress, apparently out of an 
abundance of caution in dealing with matters involving labor disputes, 
spelled out with particularly its grant of exclusive jurisdiction in the Board 
and the Circuit Court of Appeals. But the cases cited establish that Sec¬ 
tion 313 (b) similarly confers exclusive jurisdiction upon the Power Com¬ 
mission and the Circuit Court of Appeals. The difference in language by 
which Congress accomplishes the same result Is of little significance. 
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i 

i 

i 

commerce is involved, but the Circuit Court of Appeals j 
concludes that such finding was without adequate evi¬ 
dence to support it, or otherwise contrary to law, the ! 
Board’s petition to enforce it will be dismissed, or the 
employer’s petition to have it set aside will be granted, i 

Before appellant can be compelled to record any “reclassifica- j 
tion adjustments resulting from” the Commission hearing and j 
the final order yet undetermined, respecting appellant’s ac- j 
counting, or be required to respond otherwise to the Co mm is- j 
sion’s final order not yet decided upon or issued, it will have i 
opportunity, pursuant to Section 313 (b), to obtain a full re¬ 
view by a United States Court of Appeals. If, upon such re- j 
view, appellant should claim to be aggrieved by any seeming 
conflict between orders of the Federal Power Commission and 
the State Commission, full judicial relief will be available upon j 
proper showing that actual conflict has arisen entitling the ap¬ 
pellant to relief by way of a declaratory judgment or otherwise, j 
Throughout twelve pages of argument (App. Br., pp. 15-27),! 
appellant undertakes to fortify its claim that “the method of | 
review provided by the Federal Power Act is not exclusive” 
(App. Br., p. 12), yet appellant does not cite a single case 
which supports that proposition, either directly or by analogy. 

IV 

The Federal Declaratory Judgment Act does not confer upon 
the District Court any jurisdiction which it does not other¬ 
wise possess 

Appellant’s argument that it is entitled to maintain its suit 
by reason of the Federal Declaratory Judgment Act (49 Stat. 
1027), U. S. C., Title 28, § 400, falls before the established rule 
that such Act does not confer upon the District Court jurisdic^ 
tion which it does not otherwise possess. 

Miles Laboratories v. Federal Trade Commission, 
supra, 78 U. S. App. D. C. 326, 328, 140 F. 2d 683, 685; 
certiorari denied 322 U. S. 752. 

Doehler Metal Furniture Co. v. Warren, 76 U. S. App^ 
D. C. 60, 62,129 F. 2d 43, 45. 


I 

I 
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Bradley Lumber Co. v. National Labor Relations 
Board, supra (C. C. A. 5), 84 F. 2d 97, 100, certiorari 
denied 299 U. S. 559. 

Appellant itself concedes at page 30 of its brief that, “It is 
recognized that this statute does not confer jurisdiction on the 
District Courts which did not otherwise exist * * *.” 

Since the District Court does not have jurisdiction of the sub¬ 
ject matter, the authorities which appellant cites at pages 28- 
30 and 34-38 regarding a liberal construction of the Declara¬ 
tory Judgment Act and the exercise of discretion in granting 
a judgment thereunder, manifestly have no application. 

At pages 38-41, appellant relies on Interstate Natural Gas 
Co. v. Louisiana Public Service Commission, 34 F. Supp. 980, 
and Kentucky Natural Gas Corp. v. Public Service Commis¬ 
sion, 28 F. Supp. 509. These cases do not militate against the 
position of appellees. In the former case, the District Court 
for the Eastern District of Louisiana rendered a declaratory 
judgment that the company in question was not subject to 
the jurisdiction of the State commission, and enjoined the 
Commission from attempting to regulate the company's nat¬ 
ural gas business. An earlier opinion by the same Court in the 
same matter, denying a preliminary injunction, is reported in 
33 F. Supp. 50. It appears from the two decisions that prior 
to the denial of the preliminary injunction, a hearing had been 
had before the State Commission on the issue of that body's 
jurisdiction over the company; that the Commission had ren¬ 
dered an opinion in which it found that the company was sub¬ 
ject to its jurisdiction, and had overruled an application for 
rehearing (33 F. Supp. at pp. 50, 52); that at the time of the 
Court hearing upon the application for preliminary injunction, 
“ a motion to dismiss previously filed was” “withdrawn and 
the application for preliminary injunction was submitted on its 
merits” (33 F. Supp. 53). At the outset of its opinion in which 
it rendered the declaratory judgment, the Court notes, “We are 
now to consider the merits”; and further, “we have been fa¬ 
vored with brief by counsel for the complainant only” (34 F. 
Supp. 980). It is thus seen that at the time jurisdiction was 
entertained by the District Court, the Commission had made a 
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definitive determination in which it overruled the company s 
plea of the Commission’s lack of jurisdiction, and had denied an 
application for rehearing; further, that in the suit before the 
District Court, the State Commission not only made no conten¬ 
tion that the company had not exhausted its administrative 
remedy, but even consented to the submission of the questions 
involved in that suit on their merits and filed no brief to aid 

the Court in its consideration of the issues. 

The Kentucky- Natural Gas Corp. case, supra, merely held 
that a controversy was presented which entitled complainant to 
invoke the Declaratory Judgment Act. On such point the case 
is to be distinguished from the instant one. Here there is no 
justiciable issue. But irrespective of this, the Court did not 
hold that the Declaratory Judgment Act extended the jurisdic¬ 
tion of the Court, nor did it even treat the question. The point 
that the Court did not have jurisdiction over the subject matter j 
for the reason that the company had not exhausted its admin¬ 
istrative remedy, was not raised or considered. 

Questions which merely lurk in the record, neither j 
brought to the attention of the court nor ruled upon, are | 
not to be considered as having been so decided as to 

constitute precedents. 

Webster v. Fall, 266 U. S. 50/, 511. 

New v. Oklahoma, 195 U. S. 252, 256. 

A proper case was not presented to the Court below for issuance of a 

declaratory judgment 

Judicial intervention at this stage in the proceeding pending 
before the Federal Power Commission is premature and un¬ 
justified. The appellant has not exhausted its administrative 
remedy and it is not possible, at this stage in the proceeding, 
for any justiciable controversy to arise under the Declaratory 

Judgment Act. . . 

(1) The Federal Power Commission has reached no nnai 

determination and adopted no final order directing that any¬ 
thing be done in connection with the corporate accounting of 
the appellant. Not even the hearing upon the differences be¬ 
tween the contentions of the Commission’s staff and the con-j 
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tentions of the appellant has been held. The question of 
whether or not any actual conflict or any justiciable con- 
trovery will ever arise upon the final orders of the State and the 
Federal Commissions is, at this time, altogether speculative and 
uncertain. It may well be that no conflict will ever arise; and 
it would be only if and when an actual conflict arose in the 
enforcement of the respective orders of the two Commissions 
that the appellant could ever be so endangered or so affected as 
to justify or support a separate action under the Declaratory 
Judgment Act. No action under that Act can be justified at 
this time by the mere fear or apprehension by the appellant 
that at some time in the future, after the final orders are 
adopted and the time of enforcement reached, a conflict may 
possibly arise and a justiciable controversy be presented. 

It is well established that the Declaratory Judgment Act 
does not authorize the Federal courts to issue “an advisory 
decree” upon “hypothetical controversies which may never 
become real.” Electric Bond and Share Co. v. Securities and 
Exchange Commission, 303 U. S. 419, 443; Coffman v. Breeze 
Corp., Inc., 323 U. S. 316, 324. See also Maryland Casualty 
Co. v. Pacific Co., 312 U. S. 270, 273; Helco Products Co. v. 
McNutt, 78 U. S. App. D. C. 71, 137 F. 2d 681; Ashwander v. 
Tennessee Valley Authority, 297 U. S. 288, 324r-25. 

The comment of the Supreme Court in United States v. Ap¬ 
palachian Electric Power Co., 311 U. S. 377, 423, is apposite: 

The briefs and arguments at the bar have marshaled 
reasons and precedents to cover the wide range of pos¬ 
sible disagreement between Nation and State in the 
functioning of the Federal Power Act. To predetermine, 
even in the limited field of water power, the rights of 
different sovereignties, pregnant with future controver¬ 
sies, is beyond the judicial function. The courts deal 
with concrete legal issues, presented in actual cases, not 
abstractions. 

(2) A complete remedy for any situation now existing or 
which can exist during the pendency of the Federal Com mis- 
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sion’s accounting proceeding against the appellant is provided 
by Section 313 (b) of the Federal Power Act. 

CONCLUSION 

It is accordingly respectfully submitted that the District 
Court properly dismissed appellant’s complaint. 

Respectfully submitted, 

Lambert McAllister, 

Special Counsel, 

Howell Purdue, 

Senior Attorney, 

Counsel for Appellees Federal Power Commission j 
and Leland Olds, Claude L. Draper and Nelson Lee 

Smith, as Commissioners of the Federal Power Com- 

mission . 

Washington, D. C., January 12,191+6. 
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APPENDIX 

United States of America 

i Federal Power Commission 

Commissioners: Leland Olds, Chairman, Claude L. Draper,. 
Basil Manly, and Clyde L. Seavey. John W. Scott not par¬ 
ticipating. 

June 15, 1943. 

i Docket No. IT-5829 

In the Matter of Arkansas Power & Light Company 

i ORDER TO SHOW CAUSE 

It appearing to the Commission that: 

(a) Under the provisions of Electric Plant Accounts Instruc¬ 
tion 2-D of the Commission’s Uniform System of Accounts 
Prescribed for Public Utilities and Licensees, effective January 
1, 1937, and the Commission’s order of May 11, 1937, electric 
utilities subject to the jurisdiction of the Commission are re¬ 
quired to complete and file with the Commission reclassification 
and original cost studies of electric plant not later than two 
years after the effective date of the system of accounts, i. e., 
January 1, 1939; 

(b) Arkansas Power & Light Company (hereinafter some¬ 
times called “Arkansas”) owns and operates facilities for the 
transmission and sale at wholesale of electric energy in inter¬ 
state commerce and by reason of such ownership and operation 
is a “public utility” under the Federal Power Act, subject to 
the aforesaid requirement of the Commission’s system of ac¬ 
counts; 

(c) Arkansas is owned and controlled by Electric Power & 
Light Corporation through, among other things, the ownership 
of approximately 90 percent of Arkansas’ voting stock, which 
includes all of the common stock, and Electric Power & Light 

(34) 
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Corporation, in turn, is owned and controlled by Electric Bond j 

& Share Company; . | 

(d) Based upon the representations of Arkansas in its several 

applications for extensions of time within which to complete 
and file the required reclassification and original cost studies, 
the Commission extended Arkansas’ time for compliance under 
Instruction 2-D and the order of May 11,1937; 

(e) On June 3, 1940, Arkansas filed its purported studies, 

stating: 

Although the statements have been prepared as care- j 
fully as circumstances would permit and are believed to 
be accurate, further study may disclose the necessity of 
amending such statements either in whole or in part and j 
the Company reserves the right to amend such state¬ 
ments if necessary in order more completely or more ac¬ 
curately to state the information set forth or which 
should be set forth therein; 

(f) Subsequently, after correspondence had been earned on 
by the staff of the Commission with the company in an effort 
to obtain necessary information respecting the data reflected 
in the company’s purported original cost studies, the staff of 
this Commission, in collaboration with the staff of the Depart¬ 
ment of Public Utilities of Arkansas, began an examination, at 
the offices of the company, in Pine Bluff, Arkansas, of its studies 

filed on June 3,1940; . j 

(g) As a result of this examination, our staff has submitted 

a report to the Commission entitled, “Arkansas Power & Light 
Company, Pine Bluff, Arkansas, Report on the Reclassification 
and Original Cost Studies of Electric Plant as at January 1, 
1937,” which report is to be served herewith upon the company j 

and is made a part hereof by reference; 

(h) Arkansas, according to the staff report, has not complied 
in many respects with the requirements of the Commission’s 
Uniform System of Accounts and its order of May 11, 1937, j 
respecting the preparation, completion, and submission of re- j 
classification and original cost studies in that it has, among 
other things: 

(i) Resorted to estimates of original cost without satisfac- j 
tory explanation of the alleged unavailability of books andj 


i 

i 
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records of predecessor companies which were at one time in 
Arkansas’ possession; 

(ii) Used estimates of original cost for property units in in¬ 
stances where actual costs thereof were obtainable from avail¬ 
able records and in other cases where records of actual cost 
were alleged to be not available, such estimates being arbitrary, 
without support, inflated, inconsistent with established per¬ 
formance, and unnecessary to the extent recorded costs were 
available; 

(iii) Subjected recorded overhead costs to reaccounting con¬ 
trary to the express prohibition of Electric Plant Accounts In¬ 
struction 2-B of the Commission’s Uniform System of Ac¬ 
counts; 

(iv) Failed to comply with Electric Plant Accounts Instruc¬ 
tion 9-E relating to records for land and land rights, particu¬ 
larly with respect to amounts included as special assessments; 

1 (v) Established amount in Account 302, Franchises and 
Consents, based largely on an estimate which is unsupported 
and has no relation to actual or recorded costs; 

(vi) Established an amount in ; Account 303, Miscellaneous 
Intangible Plant, which is wholly without support, being no 
more than a balancing figure; 

(vii) Failed to reconcile its reclassification and original cost 
studies with recorded costs; 

(viii) Failed to make adequate studies in respect to un¬ 
recorded and recorded retirements; 

(ix) Failed to determine the electric plant acquisition ad¬ 
justment applicable to operating units or systems for each 
property acquisition made at arm’s length despite the require¬ 
ment in the system of accounts and the order of May 11, 1937; 

(x) Failed to eliminate intercompany profit on engineering 
and supervision fees from its utility plant accounts; 

(xi) Failed to classify write-ups and other amounts not 
properly includible in plant account, in Account 107, Electric 
Plant Adjustments, as required by the Uniform System of 
Accounts, including the following amounts identified in the 
staff report: 
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(a) $7,128,003.44, representing a write-up reflected 
in Arkansas’ plant account at organization, all as more 
fully described at page 20 of the staff report; 

(b) $8,577,223.99, representing write-ups reflected 
in the plant accounts of predecessors of Arkansas, all as 
more fully described at pages 20 to 29, inclusive, of the 
staff report ; 

(c) $36,960.00, representing a write-up created 
through the erroneous capitalization of deferred fran¬ 
chise cost, all as more fully described at page 30 of the 
staff report; 

(d) $254,442.06, representing a write-up created 
through the erroneous capitalization of capital stock 
expense, all as more fully described at page 30 of the 
staff report; 

(e) $613,567.36, representing the correction of re¬ 
corded retirements, all as more fully described at page 
31 of the staff report; 

(i) The staff has established $1,108,440.24 in Account 
100.5, Electric Plant Acquisition Adjustments, and 
$16,610,196.85 in Account 107, Electric Plant Adjust¬ 
ments, all as more fully set forth in the staff report at 
pages 18 to 31, inclusive; 

(j) The amounts established by the staff in Accounts 
100.5 and 107, as referred to above, are indicated by the 
staff report to be the minimum amounts includible in 
such accounts, it appearing that additional amounts 
may be established therein in connection with the fur¬ 
ther studies which the staff recommends should be un- 

A 

dertaken by Arkansas; 

(k) The staff in its report proposes that Arkansas 
be required to make further studies in accordance with 
the requirements of the Uniform System of Accounts 
and the Commission’s order of May 11, 1937, with re¬ 
spect to $45,551,920.00 restored to Account 100.6, 
Electric Plant in Process of Reclassification, and 
$2,293,567.58 (net) in various Plant in Process of Re- 
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classification Accounts within Account 108 Other 
Utility Plant; 

(1) The staff in its report also proposes that Arkansas 
dispose of the following amounts in Account 107* 
$1,497,546, representing debt discount and expense in¬ 
curred in connection with the issuance as of October 1 
1926, of 818,000,000 principal amount of First and Re¬ 
funding Mortgage Bonds, 5 percent, due 1956, by 
charging to Account 271, Earned Surplus, that portion 
applicable to the expired life of the bonds, and by 
charging the balance to Account 140, Unamortized Debt 
Discount and Expense, for the purpose of amortizing 
that balance in equal monthly charges over the remain¬ 
ing life of the bonds; 836,960, representing deferred 
franchise costs erroneously capitalized, by a charge to 
Account 146, Other Deferred Debits; 8254,442.06, rep¬ 
resenting capital stock expense erroneously capitalized 
by charging Account 151, Capital Stock Expense; 
8613,o67.36, representing a partial accounting for un¬ 
recorded retirements, by charging Account 250, Reserve 
for Depreciation; and submit plans for the disposition 
of the balance of 814,207,681.43 in Account 107 and for 
81,108,440.24 established by the staff in Account 100.5; 

The Commission orders that: 

(A) The Secretary serve upon Arkansas copy of the report 
referred to in paragraph (g) hereof concurrently with the 
service upon Arkansas of this order ; 

(^ Arkansas Powder <fc Light Company show cause, under 
oath, if any there be, within ninety (90) days from the date of 
service of this order, why the Commission should not by order 
find, determine and direct that: 

(i) Adjusting entries be made by Arkansas establishing 
$16,610,196.85 in Account 107, Electric Plant Adjustments; 
$1,108,440.24 in Account 100.5, Electric Plant Acquisition Ad¬ 
justments; 845,551,920.00 in Account 100.6, Electric Plant in 
Process of Reclassification; $2,293,567.58 in various Plant in 
Process of Reclassification Accounts within Account 108, Other 


Utility Plant; and such other adjusting entries as are required 
in the staff report; all as more fully set forth therein; 

(ii) Arkansas dispose of $1,497,546.00, $36,960.00, $254,- 
442.06, and $613,567.36, as described in paragraph (1) hereof 
and more fully at page 33 of the staff report; 

(iii) Arkansas submit plans for the disposition of the bal¬ 
ance of $14,207,681.43 established in Account 107 and of 
$1,108,440.24 established in Account 100.5; 

(iv) Arkansas prepare and submit to this Commission re¬ 
vised reclassification and original cost studies respecting the i 
$45,551,920.00 established in Account 100.6 and $2,293,567.58 
established in various Plant in Process of Reclassification Ac-; 
counts within Account 108 in conformity with the require¬ 
ments of the Commission’s Uniform System of Accounts and! 
its order of May 11,1937; 

(C) Arkansas’ response to this order shall be in the formj 
of an offer of proof and shall set forth with particularity thej 
facts upon w’hich it relies. Denials of the allegations of this 
order and of the statements in the staff report which are gen¬ 
eral and unsupported by specific facts upon which Arkansas! 
relies will not be considered as complying with this order and 
may result in the entry of a final order on the ground that the 
response has raised no issues requiring a hearing; 

(D) Arkansas shall also submit with its response hereto all 
revisions made or contemplated which affect or will affect its, 
reclassification and original cost studies as filed with this Com-; 
mission on June 3, 1940, provided that nothing herein shall 
be deemed to extend the time heretofore fixed for the filing 

I 

of such studies; 

(E) This order shall be without prejudice to the Commis¬ 
sion’s investigation in the matter of Arkansas Power & Ljghtj 
Company, et al., Docket No. IT-5794. 

By the Commission.^ 

J. H. Gutride, 

Acting Secretary. 
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United States of America 


Federal Power Commission 

Before Commissioners: Leland Olds, Acting Chairman; 
Claude L. Draper and Nelson Lee Smith. 

September 27, 1945. 

Docket No. IT-5829 

In the Matter of Arkansas Power & Light Company 

ORDER PERMITTING INTERVENTION 

Upon consideration of the petition filed September 14, 1945, 
by the State of Arkansas seeking leave to intervene in the 
above-entitled proceeding; and 

It appearing to the Commission that: 

The participation of the above-named petitioner in this 
proceeding may be in the public interest; 

The Commission orders that: 

The above-named petitioner be and it is hereby permitted 
to become an intervener in this proceeding. 

By the Commission. 

Leon M. Fuquay, 

Secretary . 
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United States of America 

| 

Federal Power Commission 

Before Commissioners: Leland Olds, Acting Chairman, 
Claude L. Draper and Nelson Lee Smith. 

September 27, 1945. 

Docket No. IT-5829 

In the Matter of Arkansas Power & Light Company 

ORDER PERMITTING INTERVENTION 

! 

Upon consideration of the petition filed September 19, 1945, 
by the Arkansas Public Service Commission and Charles C. 
Wine, 0. E. Westfall, and R. B. McCulloch, as Commissioners 
thereof, seeking leave to intervene in the above-entitled pro¬ 
ceeding; and 

It appearing to the Commission that: 

The participation of the Arkansas Public Service Commis¬ 
sion in this proceeding may be in the public interest; 

The Commission orders that: 

The Arkansas Public Service Commission be and it is hereby 
permitted to become an intervener in this proceeding. 

By the Commission. 

Leon M. Fuquay, 

Secretary . 
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United States of America 
Federal Power Commission 

Before Commissioners: Leland Olds, Acting Chairman; Rich¬ 
ard Sachse and Harrington Wimberly. 

November 23, 1945. 

1 Docket No. IT-5S29 

In the Matter of Arkansas Power & Light Company 

ORDER POSTPONING DATE OF HEARING 

It appearing to the Commission that: 

(a) A public hearing respecting the matters involved and 
the issues arising out of the proceedings in this matter is now 
set for December 4, 1945, in the Commission's Hearing Room, 
1800 Pennsylvania Avenue N. W., Washington, D. C.; 

(b) Good cause exists for the postponement of the public 
hearing in this matter as hereinafter provided; 

The Commission orders that: 

The public hearing in the above-entitled proceeding, now set 
to commence on December 4, 1945, be and the same is hereby 
postponed to a date to be hereafter fixed by order of the 
Commission. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

(42) 
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STATEMENT 

i 

The State of Arkansas will not attempt to set forth 
in detail the facts and circumstances out of which this liti¬ 
gation arose, since to do so, to a large extent, would be 
a mere repetition of the statements in the briefs of the 
litigants and would needlessly increase the labor of the 

court. 

This case presents another of the “conflicts which 
lead state officials to stand shoulder to shoulder with 
private corporations making common cause of resistance 
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to Federal authority”, (Connecticut Light & Power Com¬ 
pany v. Federal Power Commission, 324 U. S. 515), not 
for the purpose of aiding the corporation to escape regu¬ 
lation, but to prevent an unwarranted and illegal invasion 
and usurpation of the powers of the State clearly re¬ 
served to it under the provisions of the Federal Power 
Act. 

The crux of this litigation is whether the Congress 
has taken from the State of Arkansas the power to regu¬ 
late and control appellant’s official corporate accounting 
records. According to the complaint, the two defendants, 
the Federal and State Commissions, are each claiming 
and asserting sole and exclusive jurisdiction over such 
records. The controversy requires a construction of the 
Federal Power Act (49 Stat. 838, 16 USC, 792, et seg.), 
and the laws of the State of Arkansas. 

Should the claim of the Federal Commission be 
sustained, the State of Arkansas will be stripped of all 
jurisdiction and power over the official corporate account¬ 
ing records of the appellant, an Arkansas corporation 
doing business exclusively in that State. Such a result 
will not affect Arkansas alone, but all other States of this 
Nation will be stripped of accounting control of their local 
corporations doing an electric utility business exclusively 
within the respective State, if perchance only a small part 
of the corporations’ property is used exclusively in, and a 
relatively small portion of their income arises from, the 
interstate transportation and sale of such energy. 

Also, should the claim of the Federal Commission be 
sustained, little if any power of utility regulation would 
be left to the States, other than the power to regulate 
rates for intra state service. Then if a State desired to 
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regulate rates on the basis of prudent investment, reflected 
by the official corporate accounting records of the utility 
(as Arkansas has done with respect to appellant), the State 
would have to rely upon records and entries therein which 
are not within its control or abandon such a plan of regular 
tion. Then too, since the State has the power to regulate 
security issues of appellant, and the Federal Cominissioh 
does not, the State should use for that purpose official 
corporate records, but would have no jurisdiction over 
them or the entries made therein. 

Under one pretext or another, Federal Bureaus and 
Federal Agencies have usurped and are now exercising 
so manv powers formerly thought to have been reserved 
to the States by the Federal Constitution, the State could 
not remain complacent while another of its important 
powers is in jeopardy. Therefore, as a sovereign, through 
its Attorney General, it undertakes, with the permissioji 
of this court, to aid it in arriving at a correct solution of 
the serious and grave questions involved in this case. 


i 

i 

i 
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SUMMARY OF ARGUMENT 

1. Judgment of the Court Below 

After holding that it had no jurisdiction of the 
subject matter, the court should not have discussed 
or attempted to dispose of other issues. This court 
should hold that the discussion or attempt to dispose 
of other issues is ineffective and void for all pur¬ 
poses. 

2. The Administrative Remedy 

The court held that the Federal Power Act 
afforded a remedy. The Federal Power Act pro¬ 
vides no remedy for trying constitutional and 
statutory questions involving a conflict of jurisdic- 
diction between State and Federal Commissions. 

3. The Substantive Question 

The proviso clause of Section 301(a) of the 
Federal Power Act, when read in connection with 
the declaration of policy of the legislation, in Sec¬ 
tion 201(a) of the Act, and both viewed in the light 
of the history of the legislation, is conclusive that 
the Federal Commission has no jurisdiction over 
appellant’s official corporate accounting records, 
since they must be kept “by or under authority of 
the laws of” the State of Arkansas. 
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BRIEF 


The Judgment of the Court Below 

i 

The court below, in its memorandum opinion, after 
definitely holding that it had no jurisdiction of the subject 
matter of the complaint, used language which may be con¬ 
strued as disposing of other issues, to wit: (1) It exert 
cised a legal discretion and refused to retain jurisdiction 
to tr>- and determine the cause because of appellant’*! 
failure to exhaust a supposed administrative remedy, and 
(2) the disposition of the case on its merits. The judg¬ 
ment of the court dismissed the action for the reasons 
(plural) set out in the opinion (Joint app. p. 44). They 
were: (1) The lack of jurisdiction: (2) the failure to 
exhaust an administrative remedy; and (3) finally, be¬ 
cause the substantive question appears to have been settled 
against the appellant (Joint app. p- 43). 

If the court had dismissed the cause for lack of juris¬ 
diction, and if it had not attempted to assign any othpr 
reasons for the dismissal, the State of Arkansas would 
have no interest in the results of this appeal, since its 
sovereign rights, powers, privileges or prerogatives would 
not be affected by such a judgment of dismissal by the 
District Court and they would not be affected by any 
judgment which this court might render. 

While the appellant’s argument and authorities are 
most convincing that the court, after holding that it had 
no jurisdiction, lost all power over the action, save that 
to dismiss for want of jurisdiction, and that any language 
used by the court which may he construed as a disposition 
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of the case on other grounds, should be treated as a mere 
gratuitv without force or effect, the State will nevertheless 
briefly supplement the authorities cited by the appellant 
with others to the same effect. 

In determining the force and effect of that part of the 
judgment discussing non-jurisdictional issues, after a 
holding that no jurisdiction exists, the language found in 
2 Freeman on Judgments (5th Ed. (1925) p. 1546, Sec. 
733), has much force and should receive careful and seri¬ 
ous consideration. This language is: 

‘‘No question other than the jurisdictional one 
is concluded by such a judgment since after a court 
had determined its lack of jurisdiction any further 
finding or judgment as to matters alleged is wholly 
ineffective , \ 

Cited in support of the text is City of Pocatello v. Murray , 
21 Idaho ISO, 120 P. S12. 

The principle enunciated in this case is not distin¬ 
guishable from that which the District Court should have 
followed and applied in the case at bar. There a judg¬ 
ment of a Federal Court (entered upon an opinion re¬ 
ported in 173 F. 382, was pleaded as res adjudicata of 
issues before the State Court. The Federal Court dis¬ 
missed the cause for want of jurisdiction, but in its opinion 
also discussed other issues. It introduced the discussion 
of the other questions with the words, “But I am further 
of the opinion that * followed by language susceptible 
of a construction that other issues also were settled. With 
respect to this situation, the State Court said: 

“While the court there took occasion to con¬ 
sider the effect of the statute * * * on the ordinance 
in question and expressed the view that the statute 



was ineffective as against that ordinance, still it is 
clear to us that the court disposed of the case on 
the sole ground of jurisdiction. As we understand 
it, where a case is disposed of on the ground that 
the court has no jurisdiction to hear and determine 
the matter, it has no jurisdiction to pass upon any 
question except the jurisdictional question. 

From a reading of the opinions in the Pocatello case an^ 
in those cited and relied upon by the appellant, it wouljl 
seem that with respect to a judgment dismissing a case 
for lack of jurisdiction, the Appellate Courts, out of defer¬ 
ence to the lower courts, have generally construed the 
language of such a judgment which apparently determines 
other issues as ineffective and gratuitous comments and 
not as a determination or disposal of any issue other than 
the jurisdictional one. Apparently the reason for doing 
this, aside from the lack of jurisdiction, is that the com¬ 
ments upon the other issues clearly indicate that they are 
not based upon a considered opinion of the court and were 
not intended to be a solemn determination. j 

Such a construction of the judgment and opinion in 
the case at bar is clearly justified by the language used 
by the court below. After disposing of the jurisdictional 
question and definitely holding that it had none, the court 
below introduced its discussion of the administrative rem¬ 
edy and the failure to exhaust it with the words, “More¬ 
over, it should be pointed out, * * V’ It also introduced 
the paragraph dealing with the substantive question with 
the word “Finally” and, without specifically holding that 
the substantive question had been settled, merely an¬ 
nounced that it “appears” to have been settled. 

The language introducing the two discussions indi¬ 
cates that it was thrown into the opinion of the court hot 
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for the purpose of recording a considered opinion or a 
definite determination, but only as an indication that these 
questions were present and that they would probably give 
the appellant some trouble if they were properly before 
the court. 

Such a construction would clarify a most anomalous 
and confusing situation. It should not require the citation 
of authorities (and there are many) or argument to estab¬ 
lish, (1) that a judgment of dismissal for lack of jurisdic¬ 
tion, though erroneous, is not void, and is not res adjudicata 
as to any other questions, and (2) that a judgment of 
dismissal because the substantive question has been settled 
is a disposition of the cause upon its merits, is res ad¬ 
judicata and conclusively forecloses a plaintiff. Such a 
judgment also presupposes that the court had jurisdiction 
of the subject matter, and the judgment is void and subject 
to collateral attack in the absence of such jurisdiction. 

A judgment assigning both reasons for a dismissal, 
i. e. the lack of jurisdiction and the settlement of the sub¬ 
stantive question, is inconsistent. It assigns incompatible 
reasons for the dismissal and both cannot be effective. 
One or the other must be read out of the judgment, else the 
court, notwithstanding its finding that it had no jurisdic¬ 
tion, would be accorded the power to render a judgment 
effectively deciding a case on its merits. 

With due deference to the court below, it is urged 
that the only method, consistent with well recognized legal 
principles, of clarifying the inconsistent, if not incompat¬ 
ible, circumstances created by the opinion and judgment 
of the District Court, is for this court to specifically hold 
that the court's language discussing, referring to or at- 



tempting to dispose of any issues other than the juris-1 
dictional one, is ineffective and void for all purposes. 

While it is insisted that this court, for the reasons 
advanced, should not do more than treat the jurisdictional 
question as the only question before it and that the other 
questions are not at issue, the amicus curiae will, never¬ 
theless, discuss the position of the State with respect to 

them. 


The Administrative Remedy 

In its opinion, the District Court pointed out that the 
appellant could effectively litigate before, and have de¬ 
termined by, the Federal Power Commission the claimed 
and conflicting powers of the respective commissions. ; 

The Federal Power Act itself does not specifically 
provide such a remedy. The State has not been able £ 
spell out of that Act any implied powers which would 
include such a remedy. It'is respectfully suggested that 
if the Congress had intended to create such a remedy ap 
deprive the appellant and the State of all other remedied 
it, at least, should have expressly so provided by the Act. | 

Is it possible that the States of this Nation have suite 
so low in the governmental scheme set up bv the framers 
of our Constitution that tlicv are no longer entitled to 
contest, in the first instance, their sovereign rights before 
the courts? Are their rights, powers and prerogatives 
now so lightly regarded that the Federal Courts may uot 
consider or define them until after a Federal administra¬ 
tive agency has first considered and has first construed 
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and applied the Constitution and statutes with respect 
thereto ? 

It is suggested that before there may be ascribed to 
* Congress an intent to require a State to litigate the extent 
of its sovereign powers with the National Government 
before one of its Bureaus or Agencies—which happens in 
this case, to be the antagonist of the State, resisting and 
denying and contesting the power of the State, thereby 
compelling the State to submit its sovereign claims to its 
antagonist, whereby it would become the jury to pass in 
judgment upon the merits of its own case—such a plan 
should have been clearly expressed and not left to specu¬ 
lation and conjecture. 


The Substantive Question 

The District Court expressed the view that the sub¬ 
stantive question had been settled contrary to appellant s 
contention (Joint app. p. 43). By this statement the court 
held, if its statement upon this question has any force 
and effect whatever, that the Federal Power Act vested 
the Federal Commission with the exclusive regulatory 
power and authority over appellant’s official corporate 
accounting records. It necessarily follows from this 
holding that the State of Arkansas is deprived of all con¬ 
trol over these records. 

It is respectfully suggested that the Federal Power 
Act did not grant the Federal Commission any such power 
and authority. On the contrary, it is urged that the 
language of the act and its legislative history clearly dis¬ 
close an intent on the part of Congress not to clothe the 



Federal Commission with anv regulatory power or author¬ 
ity over any matter which the States might regulate anjd 
that the act was intended merely to fill a gap of regulation 
wherein the States were impotent because of the Com¬ 
merce Clause of the Federal Constitution. ; 

i 

The proviso clause of Section 301(a) 49 Stat. 854, 
1f> T T SCA, 825, of the Federal Power Act excludes from 
the Federal Commission jurisdiction over the appellant’s 
official corporate accounting records. This clause reads 

as follows: 

“Provided, however, that nothing in this ajet 

shall relieve any public utility from keeping any 

accounts, memoranda or records which such phbj ic 

utility may be required to keep by or under authbr- 

itv of the laws of any state . 

’ 

The full text of the section of the Federal Power Act 
from which the proviso clause is quoted, is found m Ap¬ 
pendix I, inf ra. This is the only section of the Act relating 
to accounting or which attempts to give the Federal Coin- 
mission any regulatory power over accounts or accounting 
of public utilities. 

The purpose and effect of this clause exclude from 
the regulatory power given the Federal Commission over 
accounts and accounting records a special class ot accounts 
and records—those which a “public utility may oe re¬ 
quired to keep by or under authority ot the laws of any 
state”. United States v. McElvain, 272 U. S. 633, 639. 
“As a general rule a proviso is intended to take a special 
case or’class of cases out of the operation of the body 
of the section in which it is found”. McDonald v. United 
States. 279 U. S. 12, 20. 
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The accounts and records falling within the exception 
or exemption created by the proviso clause are not con¬ 
fined to any particular class or character of accounts or 
records. The exception and exemption created by this 
clause applies to and includes all accounts and records 
which a state may require a public utility to keep under 
its laws and authority. Until a state has acted, this clause 
is dormant and inoperative. TV hen, however, a state has 
acted and requires a public utility to keep any form or 
character of accounts or records under the authority and 
laws of that state, the clause at once becomes operative 
and excludes and exempts from the regulatory powers 
granted the Federal Commission those particular accounts 
and records which the state requires to be kept under its 
authority and laws. 

Since accounting could not be carried on and records 
kept “by or under authority of the laws of any state,” 
if the Federal Commission has any jurisdiction whatever 
over them, other than to examine them, the quoted clause 
from Section 301(a) exempts from the jurisdiction of the 
Federal Commission all of appellant’s official corporate 
accounting records, if the State of Arkansas requires such 
records to be kept by and under the authority of its laws. 

As shown by appellant’s brief (pp. 51, 52 & 53), the 
State of Arkansas requires appellant to keep its official 
corporate accounting records under the authority and laws 
of that State. Therefore, since these records must be 
kept under the laws of Arkansas, the Federal Commission 
has no jurisdiction over them if the proviso clause has 
any effect whatever. 

This clause standing alone should be sufficient to 
exclude the Federal Commission from any jurisdiction or 
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regulator power over appellant’s official corporate ac¬ 
counting records, and to leave their regulation with the 
State of Arkansas. However, should there be any doubt 
as to the meaning, effect and purpose of this proviso 
clause, reference to the congressional policy underlying 
the enactment of the Federal Power Act is helpful. The 
declaration of policy cannot be more aptly stated than to 
quote the language of Mr. Justice Jackson speaking f<()r 
the Court in Conn. L. & P. Co. v. Federal Power Commis¬ 
sion, 324 U. S. 515, as follows: 

‘‘The Federal Power Act as amended in 1935, 
49 Stat. 838, 16 USC, Sec. 792, et seq. declares a 
congressional policy concerning the business of 
transmitting and selling electric energy for ulti¬ 
mate distribution to the public, and states that 
regulation of ‘that part of such business which 
consists of the transmission of electric energy in 
interstate commerce is necessary in the public in¬ 
terest, such federal regulation, however, to extend 
only to those matters which are not subject to regu¬ 
lation bv the states’. 201 (a), 49 Stat. 847, 16 USC, 
Sec. 824 (a).” 

With respect to this policy declaration Mr. Justice 
Jackson in the Connecticut case also said: 

i 

“The policy declaration that federal regulation 
is ‘to extend only to those matters which are Hot 
subject to regulation by the States’ is one of great 
generality. It cannot nullify a clear and specific 
grant of jurisdiction, even if the particular grant 
seems inconsistent with the broadly expressed pur¬ 
pose. But such a declaration is relevant and en¬ 
titled to respect as a guide in resolving any ambi¬ 
guity or indefiniteness in the specific provisions 
which purport to carry out its intent. It cannot 
be wholly ignored. 
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“The declared purpose might also be looked 
for in specific denials of power to the Commission, 
such as that found in Sec. 204 (f), which provides 
that its controls, relating to issuance of securities, 
shall not extend to a public utility operating in a 
state under the law’s of which its securities are 
regulated by a state commission.’’ 

The proviso clause of Section 301 (a) is no less a 
denial to the Federal Commission of pow r er over account¬ 
ing and records which the appellant must keep by or 
under the authority of the laws of a State, than is Section 
204 (f) a denial to that Commission of power over the 
issuance of securities. Therefore, if the declared pur¬ 
pose of the act should be looked to in determining the 
force, effect and purpose of Section 204 (f), it should also 
be looked to in considering the force, effect and purpose 
of the proviso clause of Section 301 (a). 

The limitation upon the Federal Commission’s juris¬ 
diction expressed in Section 201 (a) of the act, when read 
in connection with the proviso clause of Section 301 (a), 
certainly excludes from the Federal Commission regula¬ 
tory power over appellant’s official corporate accounting 
records. 

However, if there is any doubt that Congress by the 
language used in declaring the policy underlying the legis¬ 
lation and in the proviso clause of Section 301 (a) with¬ 
held and intended to withhold from the Federal Commis¬ 
sion all power over the appellant’s official corporate 
accounting records, and intended to leave and thought 
it was leaving that powrer exclusively with the State of 
Arkansas, the history of the legislation unquestionably 
resolves that doubt in favor of State power. 
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It will be recalled that there was much publicity 
regarding the 1935 utility legislation. There were many 
hearings before Congressional Committees. T e repor 
of these hearings consists of three volumes comprising 

more than 2300 pages. 

The position of the States with respect to the bill 
and the reason for their opposition to it as irst m ro 
duced were very cogently stated by the Hon^H. Lester 
Hooker, a member of the State Corporation Commission 
of Virginia and then Chairman of the Legislative_C oti 
mittee of the National Association of Railroad and Utility 
Commissioners. On page 1612 of the report ofhearmgs 
on H R 5423, House Committee on Interstate and Fore gn 
CoLL, 74th Congress, First Session, M, Hookey is 

reported as saying: 

“Our Association has violent objections: to 
manv of the sections of this bill, as drawn \Ve feel 
that some of the sections included should be elim¬ 
inated entirelv. Under the guise of interstate corn¬ 
ice the Congress is asked by this proposed 
legislation to take away the rights and privileges 
reserved to the states to a greater extent, we believe, 
ftan has any Congress thus far been asked to go 

on any similar subject. 

“Titles II and III of title II, as now drawn 
requires the closest study and analysis of all of 
[heir provisions in order to comprehend their full 
nnroort meaning, and probably ultimate result. 
When they are understood, and when ^>u appreciate 
- nicture which would result m the emascu 

ation"V powers reserved to the States, you 
will not be surprised at my remarks about these 
sections of this proposed legislation. Power, 
privileges that always have, and always slwujd b 
reserved to the States are here proposed to be lifted 
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bodily from State regulation to absentee and long 
distance regulation from Washington, affecting 
matters which are essentially local. You no doubt 
have been amazed at the extent to which this legisla¬ 
tion grasps at the very life of State supervision and 
control, notwithstanding that the proponents are 
claiming that they are seeking merely to aid State 
regulation * * * . M 

This statement put the proponents of the bill on the 
defensive and forced them to revise it by eliminating the 
objectionable features and to insert clauses represented 
as making certain that the regulatory powers of the States 
would not be superseded or vested in the Federal Com¬ 
mission. 

The Hon. Dozier DeVane, then General Solicitor of 
the Federal Commission, who participated in drafting the 
bill, unequivocally said the language of the first draft of 
the bill sustained Mr. Hooker’s fears. 

On pages 495 and 529 of the report of the hearings, 
Mr. DeVane is reported as saying: 

‘‘There has been considerable discussion here 
as to what is the purpose of this legislation and the 
effect it will have upon States and upon State regu¬ 
lation, and in that connection, I wish to say that in 
the instruction to its representatives that partici¬ 
pated in the preparation of this legislation, the 
Federal Power Commission directed that what it 
desired to recommend to Congress was legislation 
that would complement and not supersede State 
regulation. 

“Our specific instructions, from our Commis¬ 
sion, was to preserve to the fullest extent State 
regulation and to draw a law that would complement 
that regulation as far as Congress could go.” 
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In replying to a suggestion that the Georgia Utilities 
Commission had announced an intention to oppose the 
bill, Mr. DeVane said: j 

«*• * * I think I have talked with practically 
every Congressman from Georgia or every one of 
them has talked to me about it, and upon being as¬ 
sured that this bill did not take jurisdiction away 
from their commission, they seemed to be perfectly 

satisfied. 

“Due to the error that occurred in subsection 
901 (a) there was plenty of justification for the 
effort that has been made to convince State com¬ 
missions that it was the purpose of this bill to take 
power away from them, and that representation 
could be fairlv made to them, and since the hill has 
been introduced, I have heard it stated that was 
the concealed purpose of this commission, and pro b- 
ablv might be the intention of Congress; but I want 
to make it perfectly clear here that it is not the 
purpose or desire of the Commission, and we trust 
that when the legislation comes out of Congress 
that it will leave to the State commissions as much 
authority as can be left with them. 

I 

Senator Wheeler, who was in charge of the Bill in |the 
Senate, said: 

“This bill, unlike many bills which have been 
proposed in these legislative halls, seeks not for 
further concentration of power in the hands o 
government of the United States; on the contrary, 
the tendency of the bill is to make^ these power- 
holding companies decentralize, so that they can 
be controlled by local communities, or can be con¬ 
trolled in a small number of states where they carry 
on their operating facilities” (Voh 79 of the Con¬ 
gressional Record, 74th Cong. First Session^ p. 

S3S4). 


_ 
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“• * * This, as the Senator would know if he 
had been there, is the statement made by the public 
utility people. They say: ‘The public utility busi¬ 
ness is a local industry. It ought to be regulated 
locally;’ and I agree with them. It ought to be 
owned locally, and it ought to be controlled locally, 
and that is what this bill seeks to have done” (Part 
8, Vol. 79, p. 8388). 

“ • * * We preserve the state regulation com¬ 
pletely in the bill, but in title II we made the posi¬ 
tive statement that the policy should not be to inter¬ 
fere with state regulation, but to assist and help 
state regulation” (Part 8, Vol. 79, p. 8775). 

Senator Shipstead, with respect to the bill, said: 

“* * * but I desire to say to the Senator from 
New Jersey (Mr. Barbour) that the thought of the 
committee was not to interfere within a state, but 
to leave all utilities within a State to be regulated 
by a state commission. (Part 8, Vol. 79, p. 8395).” 

Congressman Woodrum, with respect to the bill, said: 

“It has been repeatedly stated by sponsors of 
this legislation—and I mean by ‘this legislation’ 
either the committee amendment or the Senate bill— 
that the bill is not intended to interfere with the 
right of any state to regulate business within its 
borders, but simply to supplement state regulation 
where it is necessary. In fact, it is stated in this 
declaration of policy in part II of the act that its 
purpose is to extend only to those matters which 
are not subject to regulation by the states (Part 9, 
Vol. 79, p. 10574).” 

Dr. Walter M. W. Splawn, a member of the Inter¬ 
state Commerce Commission and General Counsel of the 
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Committee of the House of Representatives to investigate 
holding companies, with respect to the bill, said: 

i 

“These interregional holding companies have 
undertaken to tie a number of local or regional 
activities and operations into one top control. J-hAt 
is to say, this is an industry which is essentially 
local and which should be regulated, should be man¬ 
aged, locally, and therefore regulated locally. W 
is, by the municipalities and by the States. (Hear¬ 
ings, p. 180). I 

“You understand, as the Federal Trade Com¬ 
mission pointed out to try to reach all of those 
abuses, you will have about 32 different bills |>r 
different sorts of approach and your constituents 
will be asking you to go into the regulation of the 
abuses, whereas with local regulation of operations 
and the elimination of holding companies the abuses 
would disappear. I believe that the regulation ;of 
the rates and the issuance of securities and policing 
of the accounts and fixing of valuations of these 
properties should be by the States and by the 
municipalities, because their activities are local. 
(Hearings, p. ISO). (Emphasis supplied). 

I 

This witness also said that 83 % of the field ot public 
utilities is intrastate; that the bill if passed would turn 
the regulation of these utilities back to the States, (Hear¬ 
ings, p. 184-185), and that he believed the States should 
regulate the industry. (Hearings, p. 186). | 

The Hon. Robert E. Healy, a member of the Securities 
and Exchange Commission and former counsel for fthe 
Federal Trade Commission, testified before the committee 
that as he understood the bill, the integrated companies 
would be operated under the authority ot the States m 
which they operate and not from Washington. (Hearings, 

p. 371). | 


Mr. Justice Jackson, in the Connecticut case, took 
occasion to discuss the legislative history of the act and 
its force and effect. He said: 

“Legislative history is illuminating as to the 
congressional purpose in putting these provisions 
into the act. As frequently is the case, this original 
bill was drafted by the counsel and aides of the 
agency concerned. In its support Commissioner 
Seavey of the Federal Power Commission said to 
the House Committee, ‘The new title II of the act 
is designed to secure coordination on a regional 
scale of the Nation’s power resources and to fill the 
gap in the present State regulation of electric utili¬ 
ties. It is conceived entirely as a supplement to, 
and not as a substitution for State regulation’. Pro¬ 
gress of the bill through various stages show con¬ 
stant purpose to protect rather than to supervise 
authority of the states. In reporting a revised bill 
to the Senate the Committee on Interstate Com¬ 
merce said, ‘Subsection (a) ... declares the policy 
of Congress to extend that regulation to those 
matters which cannot be regulated by the States 
and to assist the States in the exercise of their 
regulatory powers, but not to impair or diminish 
the powers of any State Commission’. The Report 
of the House Committee on Interstate and Foreign 
Commerce in presenting the amended bill * • • • 
said, 

‘The bill takes no authority from State commis¬ 
sions and contains provisions authorizing the Fed¬ 
eral Commission to aid the State commission in 
their efforts to ascertain and fix reasonable charges 
. . . The new parts are so drawn as to be a comple¬ 
ment to and in no sense a usurpation of State regu¬ 
lator}’ authority and contain throughout directions 
to the Federal Power Commission to receive and 
consider the views of State commissions. Probably, 
no bill in reecnt years has so recognized the respon- 
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sibilities of State regulatory commissions as does 
title II of this bill.’ ” | 

Thus, it is shown that the sponsors of the bill were 
often and loudly protesting that it was not their purpose 
to take from the States any of their powers of regulation. 
The representatives of the States interested in preserving 
their regulatory powers certainly were justified in accept¬ 
ing without reservations the representations of such men 
as DeVane, Splawn, Healy, Seavev, Senators Shipstead 
and Wheeler and Congressman Woodrum. The state 
representatives also were justified in accepting at their 
face value the official reports of the Senate and House 
Committees as to the purpose and effect of the amended 
bill. 

As observed by Mr. Justice Jackson in the Connecticut 
case, “If we consider the professions of the sponsors of 
this bill to have been made in good faith, where are we 
to find them written into the act?’ 7 

“The assurance which the sponsors of this legislation 
expressed as to protection of the general jurisdiction of a 
state” over accounting “either is not given effect by this 
Act at all or it is to be found” in Section 201 (a) setting 
forth the policy of the legislation, and in the proviso clause 

of Section 301 (a). 

• i 

! 

The proviso clause, if any doubt exists, as to its mean¬ 
ing, “should be read in harmony with the policy provision. 
So read, its terms seem plainly to state circumstances 
under which the commission shall not have jurisdiction 
[over appellant’s official corporate accounting record^] 
As such it is the provision which loomed importantly in 
the minds and speech of its sponsors, perhaps was neces- 


I 

i 
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sary to get the bill passed, and is one which the commission 
must observe and the courts must enforce. ” Conn. L. & P. 
Co. v. Federal Power Commission, 324 U. S. 515. 

If the Federal Commission, under all of the circum¬ 
stances here, has jurisdiction over appellant’s accounting 
records required to be kept by or under the authority of 
the State of Arkansas, the policy clause of Section 201 (a) 
and the proviso clause of Section 301 (a) must be read 
out of the Act, and at the same time the court must treat 
the professions of the sponsors of the bill “as sounding 
brass, or a tinkling cymbal.” 

To read these clauses out of the Act would violate the 
cardinal rule that, if possible, effect shall be given to every 
clause and part of a statute. Ginsberg & Sons v. Popkin, 
285 TJ. S. 204, 208. A statute ought to be so construed that, 
if possible, no clause or sentence or word shall be su¬ 
perfluous, void or insignificant. Montclair Tivp. v. Rams- 
delly 107 U. S. 147. 

Therefore, to give effect to the claim of the Federal 
Commission that it, rather than the State Commission, has 
exclusive jurisdiction over appellant’s official corporate 
accounting records, it is necessary (1) to ignore the plain 
purpose and effect of the language of the proviso clause 
of Section 301 (a); (2) to disregard the policy of Con¬ 
gress expressed in Section 201 (a) in enacting the legisla¬ 
tion, and (3) to brand as false the professions of the spon¬ 
sors of the bill. 

| 

The claim of the Federal Commission with respect to 
exclusive jurisdiction apparently rests upon the assump¬ 
tion that, since Congress had the power to provide for the 
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regulation of the accounts and records in question, it vested 
that power in the Federal Commission and did not leave 

it with the states. 

j 

The Supreme Court in Kirchbaum v. Walling, 316 
U. S. 517, in noting the difficulty in deciding the limits,to 
which Federal regulation vests jurisdiction in the Federal 
•ovemment and what has been left to the States, sa.d: 


cr 

O 


a • • 


* We cannot, therefore, indulge in the 
loose assumption that, when Congress adopts a new 
scheme for federal industrial regulation, it thereby 
deals with all situations falling within the general 
mischief which gave rise to the legislation. i 
Congress may choose, as it has chosen frequ J y 
in the past, to regulate only part of what it constitu¬ 
tionally can regulate, leaving to the States activities 
which, if isolated, are only local. 

So here again, the court is not concerned with what 
Congress might have done, but with what it did do. ; 
loose assumption” should not be permitted to override 
express provisions and exemptions of the Act. 

Mr. Justice Jackson, speaking for the court in the 
Connecticut case, after clearly pointing out that Congress, 
by the Federal Power Act, did not vest and did no. intend 
to vest in the Federal Commission all power and authon y 
over public utilities, vividly enumerated the reasons which 
might have influenced Congress in withholding power 
from that Commission. He said: 

“Such a broad and undivided base for juris 
diction of the Power Commission would be We 
unobjectionable and perhaps hignlv salutary if the 
United States were a unitary government and the 
only conflicting interests to be considered were those 
of tlie regulated company. 
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“But state lines and boundaries cut across and 
subdivide what scientifically or economically viewed 
may be a single enterprise. Congress is acutely 
1 aware of the existence and vitality of these state 
governments. It sometimes is moved to respect 
state rights and local institutions even when some 
degree of efficiency of a federal plan is thereby 
sacrificed. Congress may think it expedient to 
avoid clashes between state and federal officials 
in administering an act such as we have here. Con¬ 
flicts which lead state officials to stand shoulder 
to shoulder with private corporations making com¬ 
mon cause of resistance to federal authority may be 
thought to be prejudicial to the ends sought by an 
act and regulation more likely to be successful, even 
though more limited, if it has local support. Con¬ 
gress may think complete centralization of control 
of the electric industry likely to overtax adminis- 
1 trative capacity of a federal commission. It may, 
too, think it wise to keep the hand of state regulatory 
bodies in this business, for the ‘insulated chambers 
of the states’ are still laboratories where many 
lessons in regulation may be learned by trial and 
error on a small scale without involving a whole 
national industry in every experiment.” 

Furthermore, as noted in the Connecticut case, the 
Supreme Court has said: 

“* * * and it is applicable to this case, that 
‘Where a Federal agency is authorized to invoke 
an overriding federal power except in certain pre¬ 
scribed situations and then to leave the problem to 
traditional state control, the existence of federal 
authority to act should appear affirmatively and 
not rest on inference alone.’ Yonkers v. United 
States, 320 U. S. 685, 692; Florida v. United States, 
282 U. S. 194, 211-12; cf. Palmer v. Massachusetts, 
308 U. S. 79, 84; Federal Trade Commission v. 
Bunte Bros., 312 U. S. 349, 351. Nothing except 



explicit findings excluding the grounds of state 
control gives assurance that the bounds of ^e^l 
jurisdiction have been accurately understood and 
fully respected, and that state power has been con¬ 
siderately and deliberately overlapped. (ini 
phasis supplied). 


In view of the language declaring the policy of Fed¬ 
eral regulation, and that of the proviso clause of Section 
301 (a), the State of Arkansas most earnestly insists tha 
it cannot be successfully contended that the Congress 
“considerately and deliberately overlapped the power oi 
the State of Arkansas over appellant’s official corporate 

accounting records. 


Bespectfully submitted, 

i 

Guy E. Williams 

Attorney General of the State of 
Arkansas 

State Capitol Building 
Little Rock, Arkansas 

Cleveland Holland 

Assistant Attorney General of the 
State of Arkansas 
State Capitol Building 
Little Rock, Arkansas 

| 

H. Cecil Kilpatbick 

Attorney for Guy E. Wi lli a m s, 

Attorney General for the State 
of Arkansas 

American Security Building 
Washington, D. C. 
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APPENDIX 

Section 301 (a) of Federal Power Act, 49 Stat. 

854, 16 USCA, 825 

Section 301 (a). Every licensee and public utility shall 
make, keep, and preserve for such periods, such accounts, 
records of cost-accounting procedures, correspondence, 
memoranda, papers, books, and other records as the Com¬ 
mission may by rules and regulations prescribe as neces¬ 
sary or appropriate for purposes of the administration of 
this Act, including accounts, records, and memoranda of 
the generation, transmission, distribution, delivery, or sale 
of electric energy, the furnishing of services or facilities 
in connection therewith, and receipts and expenditures 
with respect to any of the foregoing: Provided, however, 
That nothing in this Act shall relieve any public utility 
from keeping any accounts, memoranda, or records which 
such public utility may be required to keep by or under 
authority of the laws of any State. The Commission may 
prescribe a system of accounts to be kept by licensees and 
public utilities and may classify such licensees and public 
utilities and prescribe a system of accounts for each class. 
The Commission, after notice and opportunity for hear¬ 
ing, mav determine bv order the accounts in which par- 
ticular outlays and receipts shall be entered, charged, or 
credited. The burden of proof to justify every accounting 
entry questioned by the Commission shall be on the per¬ 
son making, authorizing, or requiring such entry, and the 
Commission may suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof. 
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No. 9125 

Arkansas Power & Light Company, Appellant 
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The Federal Power Commission and Basil Manly, Leland 
Olds, Claude L. Draper, Nelson Lee Smith and Joe(n 
W. Scott, as Commissioners of the Federal Power 
Commission ; The Department of Public Utilities Of 
the State of Arkansas, Marvin Hathcoat, A. B. Hill 
and Charles C. Wine, as Commissioners of the De¬ 
partment of Public Utilities of the State of Arkan¬ 
sas, Appellees. 

On Appeal from the District Court of the United Stages 
For the District of Columbia 
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I 

I 

REPLY BRIEF FOR APPELLANT 
STATEMENT 

The counter-statement of the Federal Commission appel¬ 
lees cannot be passed without comment. The factual state¬ 
ments contained in its chronology of events are not inaccu¬ 
rate. But the statement as a whole is made delusive by^its 
omissions and its selection of facts which divert attention 
from the actual controversy, i.e., the conflict between state 
and federal claims of authority over the “primary, domi¬ 
nant and principal books of account”* of appellant to the 
false premise summarized in the statement on page 6. The 
only present controversy shown by the record on appeal 
(if the disagreement between the staff of the Commission 

♦Hereinafter sometimes referred to as the “official corporate accounts, 
defined in the footnote at page 2 of appellant s original brief. 
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and appellant may be called a controversy) concerns the 
reclassification of appellant's accounts." 

This extraneous “issue" so pervades and qualifies ap¬ 
pellees' entire brief as to render most of it completely 
irrelevant. 

The counter-statement omits reference (a) to the action 
of the Arkansas Commission in adopting a uniform system 
of accounts made applicable to the official corporate ac¬ 
counts of appellant (Exhibit 1 to Complaint) and (b) to 
Ordei Jso. 42 ot the Federal Commission adopting its uni¬ 
form system of accounts (Exhibit 4 to Complaint), from 
which the controversy stems. It is axiomatic that the offi¬ 
cial corporate accounts of appellant, if made completely 
subject to control by the State Commission, cannot also be 
subjected to control by the Federal Commission. This fact 
is well pleaded in the bill of complaint (Par. 36, Joint Ap¬ 
pendix, pp. 15-16) and is accepted as true for all purposes 
of the motion. 

The Complaint nowhere refers to, or makes any mention 
of, what is or is not a proper reclassification of appellant's 
accounts. It makes no attack upon any adjustments recom¬ 
mended by the staff of the Federal Commission and which 
the order of that Commission requires the appellant to 
accept or show cause for its refusal. The Court is not 
asked to review or determine whether any of the adjust¬ 
ments recommended by the staff are proper or lawful. 

The Complaint asks the Court to declare (a) that the ex¬ 
clusive jurisdiction over appellant's official corporate ac¬ 
counts is vested in the State Commission (Par. 5(a), Joint 
Appendix, p. 20); (b) that the Federal Commission has no 
jurisdiction to order or direct appellant to charge off or 
amortize out of its official corporate accounts any amounts 
recorded therein representing the excess of bona fide re¬ 
corded cost over original cost (Par. 5(c), Joint Appendix, 
pp. 20-21); and (c) that in the event the Federal Commis¬ 
sion is held to have exclusive jurisdiction over said ac- 



counts, that the action of the State Commission with re^ 
spect to said accounts and the Arkansas statutes authoriz¬ 
ing such action, are void and are of no force (Par. o(f)|, 
Joint Appendix, p. 21). 

The controversy is not, as claimed, merely at the * ederal 
Commission staff level. The conclusion stated on page 6 of 
appellees' brief that “The record does not support appel¬ 
lant's claim that a controversy exists between the Federal 
Power Commission and the Arkansas Commission" is not 
only disputed by the record but is repudiated by appellees 
at pages 13 and 15 to 19, inclusive, of appellees' brief, chal¬ 
lenging the Arkansas Commission’s control over appel¬ 
lant’s official corporate accounts. The further statement 
that “The procedural and interlocutory orders of the Fed¬ 
eral Power Commission in this matter # * * cannot be con¬ 
strued to support appellant’s claim that such a controversy 
exists" must be disregarded in the face of this positive 
position and in the face of the Federal Commission's inter¬ 
pretations of its system of accounts. | 

i 

SUMMARY OF ARGUMENT. 

I. An actual controversy is shown presently to exist 
between appellant and appellees. It is not concerned with 
any proposed reclassification of accounts, but solely with 
control of the appellant’s official corporate accounts, jit 
arises from the conflicting claims of the Federal and St*te 
Commissions as each asserts exclusive control of appellant's 
official corporate accounts. Such claims have already been 
made and each has made rulings which conflict with the 

rulings of the other. 

II. Appellees have no jurisdiction over the subject nlat- 
ter of the controversy because construction of the statute in 
this case is a judicial function and not an administrative 
one. Hence, appellant has no administrative remedy to 
exhaust and is entitled to a declaration of rights. 
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III. The authority of appellees to control the official cor¬ 
porate accounts has not been settled by the decisions of the 
courts. The opinions cited and relied on by appellees 
either did not consider that issue to have been raised or 
treated the Federal Commission’s system of accounts as 
something which might be dealt with independently of the 
Company’s official corporate accounts. 

ARGUMENT. 

I. An Actual Controversy Exists. 

If the Court will bear in mind that the single controversy 
presented by the record is confined to the question: * ‘ Must 
appellant keep its official corporate accounts according to 
the Federal Commission’s system of accounts or according 
to the State Commission’s system of accounts” and that 
the Complaint raises no issue as to any reclassification or 
adjustment of accounts, the irrelevant character of the 
repeated assertions in appellees’ brief* as to disagree¬ 
ments with appellees’ staff, or as to accounting adjust¬ 
ments under appellees’ system of accounts, becomes 
apparent. 

This reply brief will direct attention only to such state^ 
ments of appellees as might be considered to bear upon the 
real issue. 

Appellees’ brief asserts that appellant’s claim that an 
actual controversy exists is rested solely on apprehensions 

♦Thus it is asserted that appellant’s case rests upon the claim (pp. 11-12) 
“* * * that the Federal Power Commission has taken a position and made a 
determination respecting fundamental questions arising out of the apparent 
disagreement between the Commission’s staff and appellant as to what 
constitutes proper reclassification of appellant’s accounts. * ♦ ♦” 

Appellant declines to attack this straw man. What position the Commis¬ 
sion may take “as to what constitutes proper reclassification of appellant’s 
accounts” under the Commission’s system of accounts is left to an appro¬ 
priate proceeding before that Commission. This suit concerns only the 
general issue whether entries made and being made in appellant’s corporate 
accounts are subject to control by appellees. It contemplates no interference 
with or effect upon any determination by the Federal Commission as to 
what reclassification is proper under that Commission’s system of accounts. 
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and fears or that it is based on speculation and conjectur^. 
These are sterile generalizations which can have substance 
only if it be considered: 

(a) that the Federal Commission’s Order No. 42 arid 
its svstem of accounts and its show cause orders heife 
of record (in Docket IT-5829) are not related or in¬ 
tended to be related to appellant’s official corporate 
accounts; or 

(b) that no actual controversy is shown to exist be¬ 
cause, although claiming jurisdiction over and control 
of appellant’s official corporate accounts, the appellees 
may never order or direct any adjustments to be made 
in any of appellant’s accounts. 


Appellees cannot contend for premise (a), for they have 
previously rejected it and their brief repudiates it. They 
contend at page 13 of their brief: “There is no basis m the 
Act for the contention that the Federal authority in this 
regard is subordinated to or affected by such State account¬ 
ing requirements. The Act also furnishes no basts for the 
attempted distinction between the “primary, dominant and 
principal books of accounts” referred to in the complaint 
and the accounts to be kept in compliance with the Commis¬ 
sion’s requirements.” (Emphasis supplied.) _These state¬ 
ments and the argument presented at pages 15 to 19, inclu¬ 
sive, can have no other meaning than that the Federal Com¬ 
mission has asserted and now claims control of appellant’s 

official corporate accounts. . . ! 

If the proceeding initiated by the Federal Commission s 

orders does not relate to or attempt to control the genejral 
corporate books of appellant, the Federal Commissioners 
need only so to stipulate and this suit will end. As stated 
in appellant’s original brief (p. 3): 


• • 


it is not seeking and, of course, is not entitled to 
restrain the Federal Commission from bolding a hear¬ 
ing or making a reclassification of appellant s accoiints 
or obtaining other information required for its admin¬ 
istrative purposes. It merely seeks to prevent the re- 




i 

i 


i 
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cordation in its official corporate accounting records of 
the reclassification adjustments resulting from such 
hearing. The appellant has offered to keep, and now 
offers again to keep, a memorandum set of records re¬ 
flecting any reclassification of accounts ordered by the 
Federal Commission, so long as they are not recorded 
in any accounts which appellant must keep by or under 
the authority of the laws of the State of Arkansas.” 

As to premise (b), will appellees be heard to say that no 
actual controversy exists because, even though they claim 
control of appellant’s official corporate accounts, they may 
not direct any entries or adjustments to be made therein, 
i.e., they may not exercise such control? 

Although the two svstems of accounts are substantiallv 
identical, each contains various provisions for alternative 
treatments or elections requiring approval by the commis¬ 
sion prescribing the system of accounts. Upon this basis 
alone it is obvious that appellant’s official corporate ac¬ 
counts cannot be made subject to complete control by both 
commissions. For example, each system of accounts pro¬ 
vides for the establishment in Account 100.5 of the differ¬ 
ence between the original cost of electric plant acquired as 
an operating unit or system and the actual, bona fide cost 
thereof to the accounting utility (Exhibit 1, p. 25; and Ex¬ 
hibit 4, p. 19). A substantial amount ($6,947,058.92 repre¬ 
senting the excess of actual, bona fide cost over original 
cost) has been established under the State Commission’s 
system of accounts in Account 100.5 and a substantial 
amount patently will also be established under the Fed¬ 
eral Commission’s system of accounts in Account 100.5 or 
corresponding adjustment accounts (Joint Appendix, p. 
13; Response, Exhibit 8 to Complaint, pp. 7, 45; Supple¬ 
mental Staff Report, Exhibit 6, pp. 16-17; and Supplemental 
Order To Show Cause, Exhibit 7, par. (h)). If such amount 
is not so classified by the Federal Commission, then the two 
systems of accounts are in conflict. If it is established in 
Account 100.5 or corresponding adjustment accounts by the 
Federal Commission, a conflict exists because of the commis- 
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sions’ different interpretations of the systems of accounts 
as to mandatory disposition of amounts so classified. The 
Arkansas Commission has ordered that the amount estab¬ 
lished in Account 100.5, representing actual investment^ be 
retained (except for a minor adjustment) in such account. 
The Federal Commission, on the other hand, has unifonjnly 
construed its system of accounts to require that amounts 
in Account 100.5 be written off. In the Matters of St. 
Croix Falls Minnesota Improvement Company and j St. 
Croix Falls Wisconsin Improvement Company, 43 PUB 
(NS) 1, 11; In the Matter of The California Oregon Poiper 
Company, 47 PUR (NS) 193, 195; In the Matter of The 
Montana Power Company, 57 PUR (NS) 193, 226. In the 
latter proceeding the Commission said: 

“Consistent with our action in similar cases hereto¬ 
fore decided, therefore, we reject Respondent’s con¬ 
tention that the amounts should be kept in the accounts 
indefinitely without diminution by amortization 1 or 
otherwise.” 

| 

The merits of this conflict between the accounting treat¬ 
ments of the two Commissions are not in issue here and 
the District Court was not asked to rule upon them. These 
facts are recited because they show conclusively that | the 
Federal Commission will order adjustments in appellant’s 
accounts at variance with the adjustments required by the 
State Commission because it unfailingly interprets its Sys¬ 
tem of accounts to require such adjustments. 

As a matter of substance, no weight can be attributed 
to the statement at page 32 of appellees’ brief that “It iiay 
well be that no conflict will ever arise; and it would be only 
when an actual conflict arose in the enforcement of i the 
respective orders of the two Commissions that appellant 
could ever be so endangered or so affected as to justify or 
support a separate action under the Declaratory Judgment 
Act.” The controversy stems directly from the Federal 
Commission’s system of accounts as adopted by its Oifder 
No. 42. Such system of accounts has been uniformly inter- 
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preted by the Federal Commission to require the writing 
off of bona fide investment recorded in Account 100.5. Thus 
the question of whether a controversy exists cannot be said 
to depend upon facts yet to be found in a hearing held for 
the purpose of examining appellant’s particular accounts. 

If this system of accounts affects and controls appellant’s 
official corporate accounts, and appellees insist that it does, 
then there is no doubt as to the present existence of an 
actual controversy. 

Nor must appellant wait until appellees have issued a ' 
final order and appellant is subject to prosecution. Appel¬ 
lees’ contention is not supported by Watson v. Buck, 313 
U. S. 387, 398-399, where complainants sought an injunction 
restraining enforcement of every single part of lengthy 
statutes ‘‘under any circumstances that could arise and in 
respect to each and every one of the multitudinous regula¬ 
tions and prohibitions contained in those laws” though “no 
particular proceedings were contemplated.” In the case 
at bar, a single question or issue is involved and appellees 
have clearly manifested their intent and attempt to control 
appellant’s official corporate accounts. The Declaratory 
Judgment Act is procedural and its purpose is to adjust 
controversies which are in esse, although not actually 
crystallized in litigation. Appellant need not wait until, 
when confronted by final and conflicting orders of both 
Commissions, it is unable to avoid offending either the 
penal provisions of the Federal Power Act or those of the 
Arkansas statutes (Appellant’s original brief, pp. 28-29, 
44). 

n. Since Appellees Lack Authority to Decide the Justici¬ 
able Controversy, Appellant Has No Administrative 
Remedy to Exhaust and Is Presently Entitled 
to a Declaration of Rights. 

Declaratory relief is neither legal nor equitable but is sui 
generis and has the advantage of escaping technicalities 
associated with equitable and extraordinary remedies. U. S. 



I 


Fidelity and Guaranty Company v. Koch, (1939) 102 F. 
(2d) 288. Home Insurance Company of New York v. 
Trotter, (1942) 130 F. (2d) 800. Bakelite Corporation v. 
Lubri-Zol Development Corporation, (1940) 34 F. Supp. 

142 j 

Section 274(d) of the Judicial Code (28 U.S.C.A. 40<f) 

provides for such declaration of rights and legal relations 
‘ 1 whether or not further relief is or could be prayed." See 
also Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697; 
Aetna Life Ins. Co. v. Haworth, 84 F. (2d) 695 and Bor- 
chard on Declaratory Judgments, (Second Edition) pages 

927,929,966 and 968. ,. ... 

Appellant is presently entitled to a declaration of its 

rights and the District Court has jurisdiction to make such 
determination unless Section 313(b) of the Federal Power 
Act provides an exclusive remedy, which it does not. Ap¬ 
pellees reply upon the rule requiring that an aggrieved patty 
first exhaust his administrative remedy. This rule has no 
relevance to the present inquiry. It ignores the essential 
issue here raised. This is a judicial controversy. It hinges 
upon the construction to be given the proviso clause m 
Section 301(a) of the Federal Power Act, which reads: 

<<• • •. Provided, however. That nothing in this Act 
shall relieve any public utility from keeping any ac¬ 
counts, memoranda , or records which such public utility 
may be required to keep by or under authority of the 
laws of any State. * * *” 

Construction of this statute is a judicial function and not 
an administrative one. Waterman Steamship Co. v. Land, 
151 F. (2d) 292; Stark v. Wickard, 321 U.S. 288, 309-310. 
Indeed, the construction of this proviso clause is beybnd 
the purview of appellees, who are without authority of law 
to determine the intent of Congress to which this proviso 

gives expression. 

Appellees can make no finding as to any of the Com- 
panv’s operations, accounts or accounting or corporate af¬ 
fairs which can in any way influence, affect or determine 
the single issue in controversy on this appeal. No admin- 
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istrative question is presented. The issue does not partake 
of a legislative or quasi-legislative nature in any degree. 
It cannot even be characterized as quasi-judicial. Hence, 
there is no occasion to apply the rule of substance that the 
legislative process must be completed before judicial relief 
is sought (Cf. Porter v. Investors Syndicate, 286 U.S. 461, 
468; Keller v. Potomac Electric Power Co., 261 U.S. 428, 
438-442). 

“Certainly the power of a federal court, in a case 
of actual controversy involving no question of adminis¬ 
trative discretion, to enter judgment declaratory of the 
rights of the parties is fundamental where no exclusive 
remedy is provided by statute—and likewise, even 
where a remedy of some sort is afforded, if it is not an 
adequate substitute and does not provide relief’’ 
(Waterman Steamship Corporation v. Land , 151 F. 
(2d) 292, 297). 

The cases cited by appellees to the point that the remedy 
provided by Section 313(b) of the Federal Power Act is 
exclusive (pp. 24-29) are not applicable in this case. This 
is not an action to review an order of the Federal Commis¬ 
sion or to enjoin the enforcement of any order, as was the 
case in each of the opinions cited. Peculiarly apposite 
here are the statements in the final report of the Attorney 
General’s Committee on Administrative Procedure.* 

“The declaratory judgment is a general remedy not 
confined to any particular type of controversy and hav¬ 
ing no special provision for administrative law. Its 
utility for judicial review is, therefore, largely in the 
control of the courts. 

“These remedies, it should be repeated, are not lim¬ 
ited to the cases in which the Constitution is deemed to 
require judicial review. On the contrary, even in cases 
in which Congress is competent to exclude judicial par¬ 
ticipation, these remedies are available upon determi¬ 
nation (1) that Congress has not forbidden judicial re¬ 
view; (2) that review would not improperly interfere 

* Report of the Committee on Administrative Procedure Appointed by 
the Attorney General at the Request of the President, Senate Document No. 
8, 77th Cong., First Sess., pages 81-82. 
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with administration; and (3) that the issues presented 
are within ‘judicial power’ to decide. 

11 The nonstatutory remedies thus occupy a wide field 
in Federal administrative law. They are available for 
the review of major and long-established activities of 
Government for which no remedy is provided by stat¬ 
ute ; and they are available also where the remedy pro¬ 
vided by statute is not an adequate substitute or does 
not include the particular situation involved.” 

j 

The applicability Of this statement to the case at bar is 
supported by Utah, Fuel Co. v. Bituminous Coal Commis¬ 
sion, 306 TT.S. 56, which the report cites in footnote 15. 

i 

I 

T TT . The Authority of Appellees To Control the Official 
Corporate Accounts of Appellant Has Not Been 
Settled by the Decisions of the Courts. 

The holding of the court below that it had no jurisdiction 
excluded consideration of the substantive question. But 
appellees discuss the question at length and vigorously 
contend that the Federal Commission’s authority to con¬ 
trol the offiicial corporate accounts of appellant was 
determined in Northwestern Electric Company v. Federal 
Power Commission, 321 U.S. 119, and other cases cited 
by appellees at pages 15-19 of their brief. It is true 
that in the Northwestern case the Company attempted to 
raise the question as to its “fundamental corporate bot>ks 
of account”, but it cannot be said that the Court considered 
this question to be in issue or ruled on it. Most of the caises 
which appellees now cite on this point were also included in 

the Federal Commission’s brief in the Northwestern case. 

* 

These cases were not concerned with the issue raised here 
or followed the concept of Northern States Power Co. 
v. Federal Power Commission, 118 F. (2d) 141, that com¬ 
panies could keep two or more sets of books or two or more 
sets of accounts without need of specifying which are ;the 
official corporate accounts. It is apparent that these 
decisions either did not consider the issue here to have tyeen 
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raised or were treating the Federal Commission’s system of 
accounts as something which might be dealt with indepen¬ 
dently of the official corporate accounts, and that they over¬ 
looked or misunderstood a corporation’s necessity for re¬ 
porting its stewardship to its security holders and to the 
financial world on the basis of a single set of official cor¬ 
porate accounts. 

This is evidenced by the language of the first opinion 
touching upon the subject in the Northern States Power 
Company case: “The system of accounts prescribed by the 
Commission does not preclude accounting regulation by the 
State body. * * * Each Commission is empowered to act 
within its own field,” and by the quotation from Hartford 
Electric Light Co. v. Federal Power Commission, 131 F. 2d 
953, at page 18 of appellees’ brief, referring to Section 
209(b) of the Act and to duality in regulation. See also the 
following language from Alabama Power Co. v. Federal 
Power Commission and the further statements of that 
Court in its opinion reported at 134 F. (2d) 602, 611-612: 

* * It may be that the State scheme of accounts is 
not the same as the accounts required bv the Commis¬ 
sion to be kept for the purposes of the federal Act. It 
may be that the Alabama Company for the informa¬ 
tion of its stockholders and the commercial public as 
well as for its own business convenience needs still 
other accounts and records. We think the Commission 
has not authority to order entries upon any of these 
accounts except those which it requires kept for the 
purposes of the federal Act. • • •” 


The Supreme Court did not rule upon the point now at 
issue in the Northwestern case. This is made apparent by 
its statement: “We are not here concerned with what the 
regulatory authorities of Oregon or Washington may or 
may not demand or permit.” (Emphasis supplied.) The 
words “We are not here concerned with” can have no other 
meaning than “no issue has yet arisen.”* Certainly the 


* Concerned with means to relate or belong to; to have reference to 
or connection with; to invoke; to affect the interest of; to implicate. See Vol. 
8, Words and Phrases, pages 349-352 and Webster’s Unabridged Dictionary. 
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Court would not say that it had no interest in any claim a 
state might make. It would have been “concerned 
either state had been asserting control of the official cor- 
porate accounts of the Company so that it considered 
the issue to have been raised, and instead of passing the 
question, would have proceeded to discuss it, and to answer 
in plain and unambiguous terms that either the Federal 
Commission or the State Commissions controlled North- 
western’s official corporate accounts, if that was intended to 

be the holding. . j 

It is apparent that the Court below misunderstood the 

issue and that the cause should be reversed and remanded 

for the reasons and purposes set forth in appellant’s ong- 

inal brief. 
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